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2
THE COURT: Al right, folks. | wll have a ruling
for you now.
First, I want to thank counsel for being so well
prepared on especially the cases. It's always helpful to ne

when counsel are able to discuss the relevant |aw in detail
i ke you both did and | appreciate that.

Second, the ruling is going to go against the
plaintiffs and 1'mgoing to explain why. | do want to
preface it, though, by saying a couple of things. First,
nothing in my ruling is intended to dimnish the value in
havi ng soneone who was convicted of a crinme rehabilitate
t henmsel ves by running for office, by getting a job. That's a
very difficult thing to do, | know from experience in other
cases. And so nothing | say is neant to dimnish ny
appreciation for the chall enges faced by soneone |ike
M. Ganim And | certainly congratulation himon his recent
el ectoral success, but ultimately that's -- and this would be
part of the thenme of the ruling -- that's not up to ne to
decide. That's in nmy view largely a policy matter, unless it
vi ol ates constitutional precepts.

Before | start, I"malso just going to point out
that 1'mnot going to address any issues under the ex post
facto clause or about the retroactivity of the statute.

Those i ssues have not been presented in the conplaint, nor

have they been briefed, and so they're not before ne.
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The plaintiffs in this case, candi date Joseph Gani m
and exploratory commttee Joe Gani m 2018, seek to enjoin
enforcenent of an amendnent to Connecticut's -- sorry about
that. Let me start again.

The plaintiffs in this case, candi date Joseph Gani m
and exploratory commttee Joe Gani m 2018, seek to
enforce -- seek to enjoin enforcenment of an anendnent to
Connecticut's Public Financing Canpaign Program The
anmendnent, which was adopted in 2013, prohibits a candi date
fromreceiving public funding for a canpaign for state office
if he or she has ever been convicted of a felony related to
his or her public office. For ease of reference as | go
through the ruling, 1"'mgoing to refer in nost cases to both
of the plaintiffs as sinply M. Ganim and |I'mgoing to refer
to the anendnent that's being chall enged as the 2013
Amendnent .

M. Ganimclainms that the 2013 Anendnent viol ates
the First Amendnent to the U S. Constitution by inpermssibly
burdening his right to engage in political speech. He also
clainms that it violates the 14th Anendnent's Equal Protection
Cl ause by denying himthe ability to receive public financing
through the Citizens Election Programwhich is the Public
Canpai gn Financing Program| referred to. He also contends
that the 2013 Anendnent violates his right to equal politica

opportunity, in violation of both the First and 14th
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amendnents. Finally, he argues that the 2013 Anendnent
violates his right to due process by failing to provide for a
heari ng or appeal process through which he could show that he
has reforned and could thereby reinstate his ability to
receive funding fromthe CEP, the Citizens Election Program
or the Public Canpaign Financing Program

The parties have filed cross-notions for summary
judgnment. After hearing argunent today on the issues
i nvolved and after reviewing all of the briefs, those filed
at docket nunbers 23 through 28, as well as the conplaint, |
agree with the Defendants and |, therefore, deny the
Plaintiffs' notion for summary judgnent and grant the
Def endants' notion for summary judgnent.

I"mgoing to begin with the facts. The parties, and
M. Ganimin particular, have stressed in their briefs and
during an earlier nmeeting that time is of the essence,
because the need for candidates to prepare for the 2018
election is already upon us. M. Ganims | awers have urged
me to decide this matter pronptly and |I've endeavored to do
so, while at the sane tinme carefully considering the parties'
argunents and the relevant |egal principles. For the sake of
brevity today, I'mgoing to assunme the parties' famliarity
with the facts set forth in the Joint Stipulation of Facts
filed at Docket Number 21, which | incorporate inits

entirety by reference in this ruling. | wll highlight now



Case 3:17-cv-01303-MPS Document 32 Filed 01/07/18 Page 5 of 43

only the follow ng undi sputed facts which are taken fromthe
Stipulation, just for the purposes of explaining ny decision.

Connecticut's Citizen Election Program which I wll
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call the CEP, is a voluntary, public canpaign financing
program enacted in 2005 in response to several corruption
scandals. The CEP provides public funding for candidates to
canpaign for certain public offices. The State El ections
Enf or cement Commi ssion, which I will call the SEEC, is the
state agency responsible for overseeing the CEP. The
def endant M chael Brandi is the Executive Director of the
SEEC. The ot her Defendant, George Jepsen, is the Attorney
Ceneral of Connecticut. He is in charge with enforcing the
orders of the SEEC

The goals of the CEP include preventing corruption
and the appearance of corruption; allow ng candi dates to
conpete without reliance on special interest noney; givVing
statewi de officers and legislators the ability to make
decisions free of the influence of, or the appearance that
t hey have been influenced by, donations from speci al
interests; restoring public confidence in the electoral and
| egi sl ati ve processes; increasing nmeaningful citizen
participation; and providing the public with useful and
timely disclosure of canpaign finance information. In the
two el ection cycles for statewi de office since the CEP went

into effect, the 2010 and 2014 cycles, all candi dates who
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ultimately won the general election for statew de office
participated in the CEP

I ndi vidual s considering a run for statew de office
must register with the SEEC within ten days of soliciting or
receiving contributions or maki ng expenditures, by
registering either a candidate commttee or an exploratory
commttee. To participate in the CEP, candi dates for
Governor nust raise $250,000 in qualifying contributions of
bet ween $5 and $100 from at |east 2,500 individua
contributors, only 10 percent of which may be from outsi de of
Connecticut. |f a candidate chooses to participate in the
CEP, he or she may solicit and receive qualifying
contributions of $5 to $100 in either an exploratory
conmmttee or a candidate conm ttee under Connecticut Cenera
Statute Section 9-704(a)(1)(B)(i).

If a participating CEP candi date for Governor
attains access to the ballot for the August 2018 primarily in
one of the ways permtted by state law, his or her candi date
commttee may apply for a primary grant in the anount of
$1, 250, 000, adjusted however by the consuner price index. |If
a participating CEP candidate wins a major party primry for
Governor, his or her candidate commttee may receive a
general election grant in the anount of $6, 000,000, again
adj usted by the consuner price index. A CEP participating

candi date who is defeated in the August primary is barred
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fromreceiving any additional funds fromthe CEP for his or
her canpaign even if he or she seeks to attain ballot access
for the general election as an unaffiliated petitioning
candi date. A candi date who does not participate in the CEP
and who is defeated in the primary is not restricted from
fundrai sing as an unaffiliated petitioning candi date.

In addition to raising the required qualifying
contributions, a candidate who w shes to apply for CEP
funding nust tinely file an Affidavit of Intent to Abide by
Expenditure Limts and O her G tizen Election Program
Requi renents. Participating CEP candi dates nust agree to
conply with certain requirenents and restrictions that do not
apply to non-participating candi dates. For exanple, with
respect to contribution [imts, a participating candi date may
recei ve individual contributions of up to $100 and nmay not
keep nore than a conbi ned $250, 000 in individua
contributions. A nmmjor party participating candi date who
receives a CEP grant may not raise additional contributions
beyond t he $250,000 in qualifying contributions raised to
qualify for the grant. By contrast, a non-participating
candi date may receive contributions fromindividuals of up to
$3,500 for each of the primary and the general elections for
atotal limt of $7,000. Further, there is no cap on the
nunber of contributions that a non-participating candi date

may receive. For a participating gubernatorial candidate,
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only ten percent of contributions may be fromout-of-state
donors, while there is no limt on the nunber or percentage
of out-of-state donors that may contribute to
non-participating candi dates. Participating candi dates my
not receive any contributions fromPolitical Comrttees, Town
Commttees, or the State Central Commttee. \Wile
non-partici pating candi dates may receive up to $5, 000,
$7,500, and $50, 000, respectfully, fromeach of these
entities for both the prinmary and general el ection.
Partici pati ng candi dates may obtain |loans of up to only
$1,000 in the aggregate froma financial institution, and the
| oans must be fully repaid before the candidate submts a
grant application. A non-participating candi date, by
contrast, may receive unlimted amounts of |oans from
financial institutions in the ordinary course of business,
and also fromthensel ves. Again, participating gubernatori al
candi dates may not contribute nore than $20,000 of their own
nmoney, and any anount they do contribute is deducted from
their initial CEP grant. Non-participating candi dates are
not subject to that rule and may contribute unlimted
personal funds to their canpaigns.

Wth respect to expenditure linmts, before the party
convention, participating candi dates may spend only the
gual i fying contributions they receive, up to the $250, 000

[imt, plus up to $20,000 in personal funds. |If a primary is
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hel d, during the primary period participating candi dates may
spend only the anobunt described in the previous sentence plus
the primary grant, and nmay not spend any additional anounts
unl ess and until they qualify for and receive a general
el ection grant. Participating candi dates nmay spend only the
anounts just described, plus the general election grant
recei ved during the general election period.
Non- parti ci pati ng candi dates, however, may raise and spend
unlimted anobunts before the convention, during the primary
period, and during the general election.

CEP participating candi dates are also restricted in
how t hey spend CEP funds. For exanple, participating
candi dat es who have received grants nay not nmeke paynents to
extended fam |y nmenbers or entities in which the candidate or
his or her extended fam |y nenbers have a five percent or
greater ownership interest. Non-participating candi dates are
limted in paying only thensel ves, their spouse, or dependant
children for canpaign services. Participating candidates are
also restricted fromusing CEP funds for gifts, attending
events, and neals for canpai gn personnel where the cost of
these itens is nore than certain anounts. |If a participating
candi date who received funds fails to repay those funds |eft
over after permi ssible expenditures are paid, he or she is
subject to penalties for |arceny.

Finally, CEP participating candi dates nust conply
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with certain docunentation requirenents. For exanple,
expendi tures nust be acconpani ed by cont enporaneous
docunentation indicating that the expenditure was nmade
directly to further the candidate's nom nation or election.

The parties in this case agree that the CEP has
al l oned candidates to spend less tine raising private
contributions and "dialing for dollars" fromwealthy special
interests. They also agree that the CEP has all owed
politicians in this state to spend nore tine with their
constituents and has made them nore accountable to those
constituents. The CEP has broadened the donor base to be
nmore reflective of the state's diverse popul ati on and opened
up the electoral process to allow nore people to run for
of fice by reducing the cost of entry.

The SEEC has stated regarding the CEP, "The el ection
of constitutional officers through the Ctizens' Election
Program represents a new begi nning in Connecticut where
political |leaders in both the |egislative and executive
branch can nmake decisions free fromthe appearance of undue
i nfluence fromspecial interests. As state |eaders continue
to struggle with difficult decisions on the future of
Connecticut, the people of Connecticut know that their
| eaders are behol den to no one but them™

In 2013, Connecticut enacted -- | should say the

Connecti cut Ceneral Assenbly enacted Public Act 13-180, which
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is the 2013 Amendnment. The 2013 Anmendnment was passed in
response to a scandal in which a candi date who had received
an SEEC grant in 2012, despite having pled guilty in 2005 to
corruption and canpai gn finance felonies, was again arrested
in 2013 for illegal canpaign practices. As anended by Public
ACT 13-180, Section 9-706 (A (5) reads as follows:

No candidate nmay apply to the State El ections
Enf orcement Commi ssion for a grant fromthe fund under the
Citizens' Elections Programif such candi date has been
convicted of or pled guilty or nolo contendere to, in a court
of conpetent jurisdiction, any (A) crimnal offense under
this title unless at |east eight years have el apsed fromthe
date of the conviction or plea or the conpletion of any
sentence, whichever date is later, w thout a subsequent
conviction of or plea to another such offense, or (B) a
felony related to the individual's public office, other than
an of fense under this title in accordance with subparagraph
(A) of this subdivision. There is no statutory nechani sm by
whi ch an individual excluded fromthe CEP under this
provi sion may chal | enge that excl usion.

The statute further provides and in further part of
t he 2013 Anendnent says the application for CEP fundi ng shal
include a witten certification that:

The candi date has never been convicted of or pled

guilty or nolo contendere to, in a court of conpetent
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jurisdiction, a felony related to the individual's public
office, other than a crimnal offense under Title 9 of the
Ceneral Statutes, that is, an election rel ated of fense.

I will refer to these two provisions together as the

2013 Amendnent, and these two provisions are the target of
M. Ganims clainms in this case.

M. Ganimis a resident of Connecticut and a
regi stered Denpcrat. He was first elected Mayor of
Bridgeport in 1991 and served five ternms in office over the
course of 11 years. In 2003, M. Ganimwas convicted of
federal felonies related to his public office. The parties’
factual stipulation cites a decision of the U S. Court of
Appeal s for the Second Circuit that affirnmed M. Ganims
convictions. According to the description of facts in that
decision, M. Ganimls convictions arose froma series of
pay-to-play and ki ckback schenes by which he received gifts
i n exchange for steering city business. The district court
sentenced M. Ganimto nine years in prison, followed by a
t hree-year term of supervised rel ease.

M. Ganimwas released fromprison in 2010, at which
poi nt his period of supervised rel ease began. He conpl eted
his term of supervised release in 2013. He later restored
his voting rights and re-registered to vote in 2015, thereby
renewi ng his status as an elector of the State of

Connecticut, which is prerequisite to running for Governor.
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After his release fromprison, M. Ganimran for
Mayor of Bridgeport again, and was reelected for the sixth
time, defeating the incunbent mayor. M. Gani m has not used
public canpaign financing in any of his runs for nayor.

M. Ganimcurrently is considering running for
Governor of Connecticut in 2018 and he has established the
"Joe Gani m 2018" exploratory commttee for that purpose.
M. Ganimw shes to fund his potential canpaign for Governor
through the Ctizens Election Program

It is undisputed that M. Gani m does not have the
financial resources to self-fund a canpaign in the anount
that a major party candi date could receive for the Novenber
2018 general election under the CEP. M. Gani m believes that
the resistance he has net in attenpting to obtain politica
support and endorsenents fromstate and |ocal politica
figures is due to the uncertainty of whether he will be able
to participate in the CEP

On April 7th of this year, M. Gani mpetitioned the
SEEC for a declaratory ruling that he is eligible to apply
for financing under the CEP. On June 21st, the SEEC issued a
witten ruling, in which it found that M. Ganimis not
eligible to apply for such a grant due to his prior felony
convi cti ons.

Currently, M. Ganimis soliciting contributions of

$100 or less through his exploratory conmittee with the
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intention of using themtowards the $250,000 he nust raise to
qualify for CEP funding. That anount is |ess than the anount
he could seek if he did not participate in the CEP

"1l now summari ze the Plaintiffs' |egal clains.

The Plaintiffs have raised the follow ng clains:

First, that the 2013 Arendnent violates M. Ganins
First Amendnent right to free speech;

Second, that it violates his right to equa
protection of the | aws under the 14th Amendnent;

Third, that it violates his right to equal politica
opportunity, as guaranteed by the free speech cl ause of the
First Amendnent and the equal protection clause of the 14th
Amendnent; and

Fourth, that it violates his right to due process
under the 14th Amendnent.

In their conplaint, the Plaintiffs have requested
that the Court declare the challenged sections of the statute
to be unconstitutional; that the Court prelimnarily and
permanent|ly enjoin the Defendants from enforcing those
chal | enged sections of the statute; that the Court require
the Defendants to allow the Plaintiffs to participate in the
CEP; and that the Court award the Plaintiffs' reasonable
attorneys' fees and expenses.

As | said, the parties have cross-noved for sumary

judgment in this case. Sunmmary judgnent is appropriate only
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if the noving party shows that there is no genuine issue as
to any material fact and the noving party's entitled to
judgnment as a matter of law. In nmaking the determ nation as
to whether to grant summary judgnent, the Court nust viewthe
evidence in the light nost favorable to the non-noving party.
On summary judgnent the Court nust construe the facts in the
light nost favorable to the non-noving party and nust resol ve
all anmbiguities and draw all reasonabl e inferences agai nst
the noving party. The noving party bears the burden of
denonstrating that no genuine issue of material fact exists.
| f the nmoving party carries that burden, the opposing party
must cone forward with specific evidence denonstrating the
exi stence of a genuine dispute of material fact. 1In this
case, both sides have noved for sunmmary judgnment, and while
each disputes a few of the other's characterizations of the
facts or inferences that could be drawmn fromthe facts,
nei ther contends that there is a genuine issue for trial.
I ndeed, as | said, the parties have submtted a | engthy
stipulation of facts on which | have relied, and they have
identified no material facts in dispute.

Turning to the First Amendnent claim

M. Ganimfirst argues that the 2013 Anendnent
violates the First Amendnent by inperm ssibly burdening his
right to free political speech. He brings both a facial

chal | enge and an as-applied challenge. Wth respect to his
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as-applied challenge, M. Gani margues that whil e another
candi date may be weal thy enough to self-fund a canpaign, he
is not, making his exclusion fromthe CEP |ikely

determ native of his ability to run for Governor, or at | east
run successfully. | find that M. Ganinm s First Amendment
claimfails, however, because | find that the chall enged
eligibility criterion for participation in the CEP
specifically not having been convicted of a felony related to
public office, does not restrict speech.

It is well-established that raising and spendi ng
noney to support a political canpaign constitutes speech
protected by the First Amendnent. The Suprene Court has
repeatedly recogni zed that "the First Amendnent has its
full est and nost urgent application to speech uttered during
a canpaign for political office.” That's a quote fromthe
Arizona Free Enterprise case. Laws that burden political
speech are subject to strict scrutiny, which requires the
Governnent to prove that the restriction furthers a
conpelling interest and is narrowWy tailored to achieve that
interest. Thus, the key question here is whether the 2013
Amendnent actual ly burdens political speech.

In a line of cases beginning with the Suprene
Court's decision in Buckley v. Valeo, a 1976 decision, the
Suprene Court has invalidated governnent-inposed restrictions

on canpai gn expenditures as violating the First Anendnent.
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The Second Circuit has held that strict scrutiny applies to
restraints on expenditures while [imts on contributions are
nore leniently reviewed because they pose only indirect
constraints on speech and associational rights. Contribution
[imtations are inpermssible as |ong as the Governnent
denonstrates -- excuse ne, | msspoke. Contribution
[imtations are perm ssible as | ong as the Governnent
denonstrates that the limts are closely drawn to match a
sufficiently inportant interest.

M. Ganim argues that the 2013 Anendnent to the CEP
has the effect of subsidizing some candi dates over others and
t hereby burdeni ng the speech of those not subsidized. He
i nvokes the Supreme Court's decision in Davis v. Federal
El ection Conm ssion from 2008 and Arizona Free Enterprise
Club's Freedom Cub v. Bennett from 2011 to support his
argunment. Specifically, he argues that the 2013 Anmendnent
el evat es certain candi dates above others and thereby inposes
burdens on the non-favored candi dates. | disagree, because |
find that the 2013 Anmendnent does not burden or penalize
First Amendnent protected activity.

In the Davis case, the Suprene Court held that the

so-called "MIlionaire's Amendnent,"” a provision of the
Federal Bipartisan Canpai gn Reform Act that allowed certain
candi dates to increase their individual contributions when

their self-financing opponents expended personal funds above
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a certain threshold, violated the First Amendnent. The Court
in Davis held that the schene "inperm ssibly burdened Davis's
First Amendnent right to spend his own noney for canpaign
speech.” That's frompage 738. Relying on its earlier
decision in Buckley, rejecting a cap on candi dates
expendi ture of personal funds to finance canpai gn speech, and
its recognition that a candidate has a First Amendnent right
to engage in the discussion of public issues and vigorously
and tirelessly to advocate his own el ection, the Court held
in Davis that the MIlionaire' s Anendnent inposed an
unprecedented penalty on any candi date who robustly exercises
that First Amendnent right, by allowi ng his opponent to
benefit fromincreased contribution limts.

In the Bennett case, the Supreme Court struck down
t he mat chi ng funds conponent of Arizona's voluntary public
fi nanci ng system which provided publicly financed candi dates
wi th additional equalizing funds in response to the spending
of privately financed candi dates and i ndependent expenditure
groups' spending in support of privately financed candi dates.
The Court held that the schenme in that case substantially
burdened political speech without serving the state's
conpelling interest in preventing public corruption.
Specifically, the Court held that the nmatching provision
i nposed a penalty on the speech, that is, the canpaign

spendi ng of privately financed candi dates by triggering the
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direct and automatic rel ease of public noney to publicly
fi nanced candi dates whenever the privately financed
candi dat es exceeded certain spendi ng threshol ds.

M. Ganim s reliance on Davis and Bennett is
m spl aced, as those cases held unconstitutional specific
features of public financing regines that triggered
advant ages for an opposi ng candi date in response to speech by
a particular candidate, and thereby burdened the exercise of
that speech. The Second Circuit has already enjoined the
enforcenment of a simlar matching funds or trigger provision
in the CEP after concluding that under Davis that provision
of the CEP violated the First Arendnent. That was the G een
Party case, 616 F.3d 213. But that provision is no |onger
part of the CEP and is not at issue in this [awsuit.
Al t hough he's excluded fromthe CEP because his felony
convictions nmake himineligible to participate, M. Ganim
cannot point to any provision in the existing | aw t hat
triggers an increase in funding, increased contribution
l[imts, or other advantages to his opponents as a result of
hi s expenditure of canpaign funds or as a result of any other
activity by him M. Ganimal so has not denonstrated that
the CEP limts his right to make unlimted persona
expenditures, or penalizes himfor his decision to spend his
own noney on his canpaign - or for that matter, for any

decision in how he conducts his canpaign. |In Davis, the
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Suprene Court acknow edged the key distinction between
canpai gn financi ng schenes that inpact a candidate's right to
make unlimted personal expenditures and those that do not:
"I'n Buckl ey a candi date, by foregoing public financing, could
retain the unfettered right to nake unlimted persona
expenditures. Here, the MIlionaire' s Anendnent does not
provi de any way in which a candi date can exercise that right
wi t hout abridgenent. That's from pages 739 to 740 of Davis.
The CEP schene here works |ike the schene in the Buckley
case, not like the schene in the Davis case. The CEP itself
i mposes limts on participating candi dates' total
expendi tures, while non-participating candi dates, including
M. Ganim are left free to spend their personal funds
without Iimt. |Indeed, the Second Circuit noted this in the
Green Party case. The Court said there, 616 F.3d at 226,
"Putting aside the CEP's trigger provisions, which we address
bel ow i n Counts Two and Three, the CEP does not inpose a
penalty on a candi date who spends his or her own noney on a
canpaign, for in every race candidates can decline to
participate in the CEP. Because the CEP includes no features
that penalize M. Ganimfor raising or spendi ng noney or
ot herwi se engaging in free speech, the Davis and Bennett
cases do nothing to help his First Anendnent claim

The 2013 Anendnent is also not a contribution [imt.

While M. Gani msuggests that he is neeting resistance from
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potential donors because of uncertainty as to whether he wll
be allowed to participate in the CEP, and thus that his
exclusion fromthe CEP nmay be weakening his ability to obtain
contributions, the exclusion itself does not limt his right
to obtain any anount of contributions. As | already

di scussed, if he were permtted to participate in the CEP

M. Ganimwould be limted in his ability to receive
contributions. As a non-participating candi date, however, he
has nore freedomto seek and receive contributions. The
practical reality, if it be so, that his exclusion fromthe
CEP might make it difficult to obtain contributions because
of the progranmi s all eged approval anong Connecticut voters
does not transform M. Ganim s exclusion fromthe program
into a contribution [imt. Counsel have cited no authority
for the notion that public perceptions about the sources of
funds used to finance a canpaign may rise to the | evel of
contribution limts established by |aw.

The 2013 -- give ne one second.

The 2013 Anendnent does not restrict M. Ganimfrom
running for office, fromgetting on the ballot, or from
persuadi ng voters to elect him all of which the state |ikely
coul d have done without violating the Constitution and all of
whi ch woul d have restricted his political rights in ways the
2013 Anmendnent does not. Thus, for exanple, even if the

Amendnment were to restrict M. Ganimfromrunning for office,
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it likely still would not violate the First Am ndnent. For
exanple, in the Parker v. Lyons case, 757 F.3d 701, the 7th
Circuit held that an Illinois statute that barred individuals
convicted of certain felonies fromholding certain public
offices did not violate the First Amendnent. Further, as the
Connecticut Constitution requires gubernatorial candidates to
be el ectors or voters of the state, the state could
constitutionally bar M. Ganimfromrunning for office
indirectly by, if it chose to do so, continuing to deprive
himof the right to vote as a felon. For exanple, in the

Ri chardson v. Ramirez case, the United States Suprene Court
upheld a California |Iaw di senfranchi sing fel ons who had

conpl eted their sentences and their periods of parole from
voting. And the Court rejected a 14th Amendnent chall enge to
that Iaw, noting that felon disenfranchi sement is expressly
contenplated in Section 2 of the 14th Amendnent. Here, of
course, we're not talking about direct disenfranchisenent.
We're tal king about the possibility or the state's ability to
bar felons fromrunning for office at all, which it hasn't
done. But the point I"'mmaking is sinply that the state
coul d have achieved the sanme result in a clearly
constitutional manner sinply by extending the felon ban on
the right to vote in this case. |If the state can
constitutionally prevent all felons or at |east felons

convicted of public corruption offenses fromrunning for
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office, either directly or indirectly, in the manner
described, it is difficult to see why it cannot
constitutionally exclude them or at |east those of them
convicted of public corruption offenses, from participating
in a voluntary public canpaign financing system

As | said during our discussion, in sone First
Amendnent cases at |east, for exanple, Posadas de Puerto Rico
Associ ates, 478 U.S. at pages 345 to 346, the Court has
concl uded that the greater power includes the |esser power.
Wiile a greater power conferred upon a state does not al ways
include a | esser power, generally speaking, the Court has
found that the circunstances where it does not have generally
i nvol ved i ndependent constitutional violations resulting from
t he exercise of the | esser power. For exanple, in the
Republ i can Party of M nnesota v. Wite case, which
di scussed with the parties today, 536 U S. 765, although the
state could have barred judicial elections altogether if it
was going to permt them it did not allow the state to
interfere with what judge candidates can say. |In this case,
however, M. Ganimhas failed to identify any independent
constitutional violation effectuated by the Anendnent. For
exanple, he has failed to show that the Amendnent inhibits
his political activity any nore, or any differently, than
woul d a provi sion banning public corruption felons from

runni ng for Governor altogether. Indeed, as | suggested, it
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seens plain that the 2013 Anendnent inhibits his politica
activity substantially |ess than any such provisi on woul d.

Finally, the state -- | should add that |I'm not
relying on this greater power/lesser power notion, but | do
think it is worth noting.

Finally, the state does not violate the First
Amendnent by choosing to subsidize the canpai gns of ot her
candi dat es who do not have disqualifying felony convictions.
A legislature's decision not to subsidize the exercise of a
fundamental right does not infringe the right, and thus is
not subject to strict scrutiny. That's a quote from Regan v.
Taxation with Representation of Washington, 461 U S. at 549.
In the Regan case, the Suprene Court upheld the Interna
Revenue Service's decision not to grant tax exenpt status to
a | obbyi ng organi zation, holding that the decision of
Congress not to subsidize | obbying did not violate the First
Amendrent. The Court "again rejected the notion that First
Amendnent rights are sonehow not fully realized unless they
are subsidized by the State." That's page 546. In addition,
this is not a case in which the |egislature "discrimnated
invidiously in its subsidies in such a way as to aimat the

suppressi on of dangerous ideas," that's another quote from
Regan at page 548, or otherwi se a case in which the
| egi slature engaged in viewpoint discrimnation. M. Ganim

has pointed to no evidence to suggest that the Cenera
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Assenbly adopted the Anendnent to suppress the viewpoints

t hat persons convicted of felonies involving public office
m ght express or even that all such persons would be |ikely
to espouse simlar views.

In any event, M. Ganim s argunent that "whenever a
state chooses to subsidize one candi date over another, it has
substantially burdened the First Amendnent rights of the
non- subsi di zed candi date"” is foreclosed by the Buckley case.

I n Buckl ey, the Court noted that "the Constitution does not
require Congress to treat all declared candi dates the sane
for public financing purposes.” That's 424 U S. at 97.

| ndeed, Buckl ey recogni zed that such a public financing
program for political canpaigns furthers, rather than
violates, the First Amendnent. "Although Congress shall nake
no | aw abridgi ng the freedom of speech or of the press, a
provi sion for public financing of presidential canpaigns
involved in that case is a congressional effort, not to
abridge, restrict or censor speech, but rather to use public
nmoney to facilitate and enl arge public discussion and
participation in the electoral process, goals vital to a

sel f-governi ng people."™ That's Buckley, 424 U S. at pages 92
to 93. The fact that in this case the 2013 Anendnent happens
to prevent M. Ganimfrom benefiting as a candidate fromthe
| egislatures's "use of public noney to facilitate and enl arge

public discussion and participation in the el ectoral
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process,"” to paraphrase Buckl ey, does not amount to a First
Amendnment viol ati on because it does not restrict M. Ganinms
speech. The 2013 Anendnent does not prevent M. Ganim from
runni ng for office, conmunicating with voters, or raising and
spendi ng noney in support of his canmpaign. |In fact, he
remains freer to do these things without the limts inposed
by the CEP. Any practical effect the CEP m ght have of
subsi di zing certain candi dates over M. Gani m does not run
afoul of the First Anmendnent.

And to the extent that M. Gani m argues that through
the Amendnent the State itself is advocating for clean
el ections and against the election of individuals with
felonies related to public office, for exanple, through the
statements of the SEEC quoted in the Joint Stipulation of
Fact, that is not a First Amendnent argunent. The State nay
engage in its own speech without inplicating the First
Amendrent's free speech cl ause. The Suprenme Court so said
in Pleasant G ove City v. Summum 555, United States Reports
at page 467.

| note that in part of his brief M. Ganim al so
suggests that the 2017 Amendnment infringes his right to free
associ ation, perhaps related to the notion that sonehow it
affects a limt on contributions. Because |'ve concluded
that the 2013 Anendnent does not create a limt on

contributions, | need not address this argunment further.
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Turning now to the Equal Protection argunent.

M. Ganim s claimthat the Amendnent viol ates the
Equal Protection C ause of the 14th Anendnent fails as well,
as the 2013 Amendnent is rationally related to legitinmate
state interests. The Equal Protection C ause of the 14th
Amendnent commands that no state shall deny to any person
wWithin its jurisdiction the equal protection of the | aws,
which is essentially a direction that all persons simlarly
situated should be treated alike. That's a quote fromCity
of Cleburne, 473 U S. at page 439. A law that inpermssibly
interferes with the exercise of a fundanmental right or
operates to the peculiar disadvantage of a suspect class is
revi ewed under the strict scrutiny standard. Conversely, a
classification neither involving fundanental rights nor
proceedi ng al ong suspect |ines cannot run afoul of the Equa
Protection Clause if there is a rational relationship between
the disparity of treatnment and sonme |l egitimte governmenta
purpose. That's a quote from Arnour, 556 U. S. at page 680.

The 2013 Anendnent does not inpermssibly interfere
with a fundanental right, nor does it involve a suspect
classification. First, as | already discussed, the statute
does not burden political speech, and the right to run for
of fice using public funds is not a fundanental right.
| ndeed, even if the case involved a fundanental right in a

general sense, that would not automatically trigger strict
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scrutiny. As | noted during the argunent, in the Hayden case
the Second Circuit said, "W have clearly stated that
al though the right to vote is generally considered
fundanmental, in the absence of any allegation that a
chal I enged cl assification was intended to discrimnate on the
basis of race or other suspect criteria, statutes that deny
felons the right to vote are not subject to strict judicial
scrutiny." Second, individuals convicted of felonies,
regardl ess of whether those felonies are related to public
office, are not a suspect class. That is well-established in
the case law. Zipkin fromthe 2nd G rcuit, 790 F.2d at page
818. The Barletta case relied on by the plaintiffs says the
sanme thing, as does the Parker case fromthe 7th Circuit
menti oned earlier. Because statutes that deny felons the
right to vote are not subject to strict judicial scrutiny,
rational basis review applies to the Anendnent's excl usion of
i ndi vi dual s convicted of felonies related to public office
fromparticipating in the CEP. | note that Regan, the tax
subsidy case | nentioned earlier, also speaks to this issue
at page 548. There the Court said, "It is not the |aw that
strict scrutiny applies whenever Congress subsidizes sone
speech but not all speech.™

Under rational basis review, |egislative
classifications are accorded a strong presunption of validity

and are constitutional if there is any reasonably conceivable
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state of facts that could provide a rational basis for the
classification. A statute that is to some extent both
underi ncl usi ve and overinclusive, as the Plaintiffs have
argued this statute is, passes nuster under rational basis
review. In the ordinary case, a law will be sustained if it
can be said to advance a |legitinmate governnent interest, even
if the | aw seens unwi se or works to the di sadvantage of a
particular group. That's the Romer deci sion.

The statute here survives under rational basis
review. The state identified several rationales for the
Amendrent:  deterring public corruption; ensuring public
confidence in how public funds are spent; protecting the
public fisc by prohibiting individuals perceived to
denonstrate a willingness to m suse public office from
potentially msusing public funds again; and protecting the
public fisc by preventing public funds from being used to
fi nance the canpai gns of individuals who do not have a
realistic chance of winning a general election for statew de
office. The State's purported rationales are legitimte
state interests. Numerous cases, including the N xon case,
528 U.S. 377, and the Buckl ey case have held that preventing
corruption or the appearance of corruption are legitinate
governmental interests as are, of course, things |ike
protecting the public fisc and ensuring public confidence in

how public funds are used.
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Further, the 2013 Anmendnent is rationally related to
these legitimate state interests. M. Ganimargues that the
CEP' s asymmetrical treatnent of individuals convicted of
felonies related to public office and individuals convicted
of election related felonies is evidence that the statute is
not rationally related to a legitimte state interest.
Specifically, he argues that the CEP s excl usion of
candi dates convicted of offenses under Title 9 of the Genera
Statutes, which are election related of fenses, for eight
years conpared to the CEP's permanent ban on i ndividuals
convicted of felonies related to their public office, is
irrational, as election related convictions are nost nore
closely related to the state's concerns regardi ng public
financing of elections than are felonies related to public
office. He also points out that where a felony is related to
both -- I"'msorry -- is related to both public office and is
also a Title 9 election related crinme, only the | esser
penalty of an eight year ban applies which, in the
Plaintiffs' estimation, suggests that the statute does not
actually reflect the state's purported concern for felonies
related to public office. Wiile these are reasonable points
to rai se about the nmechanisns the state has chosen to advance
its legitimate interests, as are the other points counse
raised today and in its brief, for exanple, the point that

the state interest m ght be better served if they all owed
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public corruption felons to participate but subjected themto
the tight restrictions that the CEP inposes, none of those
poi nts doomthe statute under rational basis review

It's well-settled that rational basis review allows
| egislatures to act increnentally and to pass |laws that are
over and underinclusive wthout violating the 14th Anendnent.
In the Hayden case, the 2nd Grcuit held that New York's
felon di senfranchi senment statute did not violate the Equa
Protection Cl ause, despite the fact that "those who have
finished their prison ternms, but are still on parole, are
denied the right to vote while those with suspended sentences
are not." The Court said "The Equal Protection C ause does
not conpel legislatures to prohibit all |ike evils, or none.
A legislature may hit at an abuse which it has found, even
though it has failed to strike at another.”™ Mre
specifically, felon disenfranchisenent |aws are
constitutional under the 14th Amendment where those |laws are
not enacted with discrimnatory intent. For exanple, in the
Ram rez case the Court so found. M. Ganimhas pointed to no
evi dence that the 2013 Anmendnent was adopted to discrimnate
on a suspect basis such as race. Therefore, even where there
may remain some oddity in the |aw distinguishing anong fel ons
in away that is arguably inperfect or even illogical, such a
| aw may survive under rational basis review.

Finally, Judge Underhill's decision in the Barletta
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case in which M. Ganimrelies and which struck down a
prohi bition on the issuance of a precious netals |icense to
persons convicted of a felony, does not help the equal
protection claimin this case. Barletta is inapposite as the
statute in that case applied to all felons, nmaking it so
broad that, in Judge Underhill's view, it was a status-based
enact nent divorced fromany factual context from which the
Court could discern a relationship to Legitinate state
interests. The Court observed that the purported link
bet ween the classification and the state's interest in
conmbatting fraud in the trade of precious netals was sinply
that "all felons are people who are likely to commt fraud,
illegally conpete, and threaten the safety of the comunity"”
even though many felons have absolutely nothing to do with
those things. But the state's failure to draw any
di stinctions beyond the classification of felon, which
rendered the statute in Barletta so grossly over and
underinclusive, is not present here. Here, the Anendnent is
far nore closely drawn to the state's purposes of preventing
the m suse of public funds, maintaining the integrity of
el ections, and preventing the occurrence of public corruption
by targeting only those that have been convicted of felonies
related to public office and election rel ated of f enses.

| should add that under rational basis review, which

| find applies here, the state is not in no way limted
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for -- to locate the interests that support the statute to
what was said at a |egislative hearing. Under rational basis
review, any conceivable rationale for the statute wl|
suffice, even if it's post-hoc.

Unli ke the statute at issue in Barletta, the
anendnent is not a bl anket ban enconpassing all felony
convictions or felony convictions that have nothing to do
with the state's interests. Instead, it is a targeted
exclusion of those the state deens, based on their past
crimnal conduct, to present a greater risk of m susing
public funds and, thus, those who are nore likely to
contribute to public cynicismabout politics and governnent.
The exclusion here is also far less restrictive than the ban
in Barletta, as it does not prevent M. Ganimfromworking in
a particular profession or a particular trade or from
obtaining a particular |icense, or even from hol ding public
office. In short, |I find that the exclusion easily passes
the rational basis test.

I nowturn to the argunent concerning Equa
Political Opportunity.

M. Ganim argues that the 2013 Amendnent vi ol ates
his right to equal political opportunity. A public financing
system may violate such a right if it "unfairly or
unnecessarily burdens the political opportunity of any party

or candidate.” That's a quote from Buckley, 424 U. S. at



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:17-cv-01303-MPS Document 32 Filed 01/07/18 Page 34 of 43

34

pages 95 through 96.

M. Gani m argues that the Arendnent inplicates such
a right and urges ne to apply the two-step review set forth
in the Buckley case and applied by the U S. Court of Appeals
for the 2nd Circuit in Geen Party to determi ne that the CEP
unfairly or unnecessarily burdens his political opportunity.
But that standard was articul ated and applied in cases
i nvol ving the question "whether a public financing system
unconstitutionally discrimnates against mnor parties” in
provi ding access to the ballot. That quote is fromthe G een
Party case, 616 F.3d at 228. And Buckl ey nmakes clear that
its use of the term"equal political opportunity" was based
on cases that "dealt primarily with state laws requiring a
candidate to satisfy certain requirenents in order to have
hi s name appear on the ballot."” That's Buckley, 424 U. S. at
94. As Buckley noted, ballot access criteria were "direct
burdens not only on the candidate's ability to run for office
but also on the voter's ability to voice preferences
regardi ng representative governnment and contenporary issues,
whil e the denial of public financing to sone candi dates is
not restrictive of voters' rights and |less restrictive of

candi dates. " Sanme back page at Buckl ey, page 94. The
exclusion M. Ganimchal |l enges does not deny himaccess to
the ballot; it only denies himaccess to taxpayer funds for

hi s canpaign. Thus, this case |likely does not involve any
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right to equal political opportunity and the two-step Buckl ey
inquiry likely does not apply. Instead, as discussed in ny
anal ysis of the equal protection claim rational basis review
shoul d apply here. Buckley itself applied the test arising
fromthe ballot-access cases "in any event." In other words,
Buckl ey did so w thout addressing whether that test should
actually govern the nuch less restrictive public financing
case. Applying the test, the Buckley Court concluded that
the public finance programinvolved in that case was enacted
in furtherance of sufficiently inportant governnental
interests and did not unfairly or unnecessarily burden the
political opportunity of any party or candi date.

Even assum ng that this case does inplicate a right
to equal political opportunity and that the Buckl ey two-part
test applies, | conclude that the chall enged excl usion
furthers sufficiently inportant governnmental interests and
does not unfairly or unnecessarily burden M. Ganims
political opportunity. The Second Circuit instructed in the
Green Party case that courts applying the two-step inquiry
nmust first exam ne whether the public financing system was
enacted in furtherance of sufficiently inportant governmnent al
interests. The court nust then determ ne whether the system
burdens the political opportunity of any party or candi date
in away that is unfair or unnecessary.

As the Court set out at pages 228 to 229 of its
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decision, "If the public financing systemfares favorably
under that two-pronged test, the inquiry is over - the system
does not violate the Constitution. |[If, however, the public
financing systemfails under Buckley's version of the
exacting scrutiny standard, that is, if the systemfurthers
insufficiently inportant governnental interests, or if the
system does, in fact, burden the political opportunity of a
party or candidate in a way that is unless or unfair, then
the court nust proceed to a second step of the inquiry. The
court nust deternmi ne whether a | ess searching standard
applies. |If the court determnes that a | ess searching
standard applies, the court should then evaluate the public
financing systemunder that |ess searching standard."”

I note, of course, that in the G een Party case the
Second Circuit held that the CEP itself was enacted to
further a sufficiently inportant governnental interest, but
nore to the point here, the state's interest in preventing
its public financing systemfrom being used in a way that
m ght foster, permt, or create the perception of fostering
or permtting public corruption, is sufficiently inportant as
well. And that is the interest or one of the interests the
state has identified in connection with the 2013 Amendnent,
and that seens also inplicit in the adoption of that
Amendnent .

In answering whether a system-- | also note that
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Buckl ey itself recognized that an interest in conbating
public corruption was sufficiently inportant for purposes of
the first part of the test.

Turning then to whether a system -- whether the
system burdens political opportunity in a way that is unfair
or unnecessary, | note that the Second Crcuit in the Geen
Party case drew from Buckl ey's anal ysis four principles by
what -- as to what the Buckley Court neant by the terns
"unfair" and "unnecessary." First, a public financing system
may establish qualification criteria that condition public
funds on a show ng of significant public support. Second, a
court nust defer to a legislature's choice of criteria so
long as those criteria are drawn fromthe perm ssible range.
Third, the central question is whether the plaintiffs have
shown that the system had operated to reduce their strength
bel ow that attained without any public financing, that is,
before the public financing systemwas in place. Finally, a
court should avoid specul ative reasoning and i nstead focus on
the evidence, if any, of the systemis practical effects.

I note that these criteria are, frankly, a poor fit
for this particular case for reasons that will becone
apparent in a nonent. Nonethel ess, because |I'mgoing to try
to apply the Buckley standard here, and to the extent they
apply, | find that it is clear that the 2013 Anendnent does

not unfairly or unnecessarily burden M. Ganims politica
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opportunity.

As soneone who several years ago engaged in
corruption while in public office, M. Ganimis not unfairly
or unnecessarily burdened by a provision that seeks to
prevent public funds from being used in a way that ni ght
foster, permt, or create the perception of fostering or
permtting public corruption. Wile M. Ganim all eges that
he has net resistance in raising funds for his gubernatori al
race, or at |east he suggests that in his brief, he has not
put forth evidence that he would have fared better if the CEP
did not exist.

I note in this connection that as | read the G een
Party case, the relevant conpari son woul d be between the
| evel of support that M. Gani m has now and the |evel of
support he woul d have in the absence of the Citizens Election
Program It would not be between the |evel of support he has
now and the | evel of support he m ght have had years ago, for
exanpl e, before he was convicted of public corruption
felonies. To adopt that conparison would be to ignore what |
think is a likely circunstance, which is that at |east sone
voters mght be less likely to support him because of those
of fenses. In any event, M. Ganimhas not introduced any
evi dence showi ng what his |evel of support would be in the
absence of the Ctizens Election Program | wll be frank

and say that | don't see how he could possibly neet that
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test, which is one reason | said that | don't think the test
is a good fit for this case. The reason the test works in
the connection of mnority politicial -- or minor politica
parties is, of course, that every year or every four years
m nor political parties run and have a track record.

M. Ganimhas not run for statew de office before as a
convicted felon and so there's no basis for conparison. And
so | don't see how he could possibly even attenpt to neet
this test but, nonetheless, that is the test as | read it,

t he conparison between what his | evel of support is now and
what his |evel of support would be if the programdid not
exist. That's what the Second Crcuit said.

In any event, as | say, there's really no evidence
here that the CEP program has weakened M. Ganinm s support
beyond what it would be in the absence of the program And,
therefore, he doesn't satisfy his -- his claimdoesn't
satisfy the tests set forth in Buckley and G een Party.

And so for all those reasons, | find that the Equa
Political Opportunity claimfails.

I"mnow going to turn to the last claimwhich is the
procedural due process claim

M. Gani m argues that the Amendnent deprives hi m of
procedural due process under the 14th Amendnment because he
has no nechani sm of chall enging his exclusion fromthe

Citizens Election Program The procedural conponent of the
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due process clause provides that certain substantive rights -
life, liberty, and property - cannot be deprived except under
constitutionally adequate procedures. A court considering a
procedural due process clai mnust consider (1) whether the
plaintiff possessed a liberty or property interest protected
by sonme understanding of the |aw, whether it be state | aw or
sonme ot her source; and if so, what process was due before the
plaintiff could be deprived of that interest.

M. Gani m does not have a property interest in CEP
funding. To have a property interest in a benefit, a person
clearly nmust have nore than an abstract need or desire for
it. He nust instead have a legitimte claimof entitlenent
toit. This is not a case in which M. Ganimreceived CEP
funding and then the state took it away. Nor does M. Ganim
have a property interest in becom ng Governor. And
participation in the CEP is voluntary and not a precondition
to participating in or, for that matter, w nning the
gubernatorial race. M. Gani mdoes not have an entitled to,
and therefore has no property interest in the CEP funding.

Simlarly, he does not have a liberty interest in
CEP funding. As | already discussed, the 2013 Amendnent does
not deprive himof his liberty interest in free politica
speech, free association, or equal political opportunity.
Even if he had a protected interest in CEP funding, there is

no evi dence that he was deprived of procedural protections to
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whi ch he was due. He argues that he is entitled to a
procedure, such as a hearing or appeal process, to prove that
he is refornmed and shoul d not be permanently barred from
receiving CEP funding. It is well-established that due
process does not require the opportunity to prove a fact that
is not material to the statutory schene. That's what the
Suprene Court said in the Doe case, 538 U.S. at pages 7
through 8. And here that statutory schene does not turn on
whet her a person who has committed a felony related to public
office has reformed. In the Doe v. Cuono case, the Second
Circuit rejected a simlar procedural due process claim
brought by an individual who was required by state law to
regi ster as a sex offender because of his convictions. As
the plaintiff did not challenge the procedure by which the
state legislated, the procedure by which the state convicted
him or the procedure by which he was categorized as a
lowrisk offender, and did not contend that he was not
convicted of a relevant offense. That case is 755 F. 3d, the
rel evant page is 113.

Simlarly, M. Gani mdoes not contest that he was
convicted of offenses that nake himineligible for CEP
funding. He does not chall enge the procedure by which
Connecticut enacted the CEP, or the procedure by which he was
convicted. He also does not challenge the SEEC s procedure

for determining his ineligibility, which, in this case,
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involved a witten ruling explaining the reasons for which
the SEEC rejected his application for CEP funding. The fact
he seeks to prove, which is his personal fitness to utilize
public funds in canpaign notw thstandi ng his convictions, is
not relevant to the state's established schene for
determ ning whether he is eligible for CEP funding. The
General Assenbly has decided that a conviction for a felony
related to public office is proof enough of unfitness to
receive public funding for a canpaign. |If M. Ganim"happens
to fall within the subset” of candi dates who have been
convicted of those felonies but will not m suse public funds
inthe future, it is the consequence of inperfectly tailored
| egislative Iine-drawing. That's a quote fromthe Doe case,
755 F.3d at page 113, and it does not provide grounds for a
procedural due process challenge. Further, because | have
concl uded or because, as noted, the Amendnent is not
constitutionality suspect in distinguishing between peopl e
who have been convicted of public corruption felonies and
t hose who have not, the Amendnent survives rational basis
revi ew.

So I"'msorry for keeping you all so long. | did
want to provide ny reasons. That's ny ruling.

I"'mgoing to grant the Defendant's notion for
summary judgnent and deny the Plaintiffs'.

Thank you very nmuch. We'Il be in recess.
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