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STATE

OF CONNECTICUT

STATE ELECTIONS ENFORCEMENT COMMISSION

In the Matter

of a

Referral

by

the

Secretary

AGREEMENT

of

File No. 2016- 038

the State

CONTAINING

CONSENT

ORDER

This Agreement, by and between Chester Miller and Betty Torre, of the Town of Wallingford,
County of New Haven, State of Connecticut and the authorized representative of the State
Elections Enforcement Commission is entered into in accordance with Section 9- 7b- 54 of the
Regulations of Connecticut State Agencies and Section 4- 177 ( c) of the General Statutes of
Connecticut. In accordance herewith, the parties agree that:
1.

The Secretary alleges in her Referral that during the April 26, 2016 Presidential
Preference Primary, entrances to the 8 ( of 9) polling places located in Wallingford Public
Schools facilities were impassible without first showing photo identification and checking
in and out of the building, which does not comport with the process of voting prescriptions
in General Statutes § 9- 261, allowing for voters to enter a polling place and vote without
photo identification and with a single check- in with an election official.

Law

2.

General

Statutes §

9- 261,

provides,

in pertinent

part:

a) In each primary, election or referendum, when an elector has entered
the polling place, the elector shall announce the elector' s street address,

if any, and the elector' s name to the official checker or checkers in a
tone sufficiently loud and clear as to enable all the election officials
present to hear the same. Each elector who registered to vote by mail
for the first time on or after January 1, 2003, and has a " mark" next to
the elector' s name on the official registry list, as required by section 923r, shall present to the official checker or checkers, before the elector
votes, either a current and valid photo identification

that shows the

elector' s name and address or a copy of a current utility bill, bank
statement, government check, paycheck or other government document
that shows the name and address of the elector.
1)

present

to

the

official

checker

or

Each other elector shall

checkers

the

elector' s

Social

Security card or any other preprinted form of identification which
shows

the elector'

s name

and either

the elector'

s address,

signature

or

photograph, or ( 2) on a form prescribed by the Secretary of the State,
write the elector' s residential address and date of birth, print the
elector' s name and sign a statement under penalty of false statement
that the elector

is the elector

whose

name

appears

on the

official

checklist. Such form shall clearly state the penalty offalse statement. A
separate form shall be used for each elector. If the elector presents a
preprinted

form

of

identification

under

subdivision

(

1)

of

this

subsection, the official checker or checkers shal l check the name of such

elector on the official checklist, manually on paper or electronically. If
the elector completes the form under subdivision ( 2) of this subsection,

the registrar of voters or the assistant registrar of voters, as the case may
be, shall examine the information on such form and either instruct the
official

checker

or checkers

official checklist,

to check

the name

of such elector

manually on paper or electronically,

on the

or notify the

elector that the form is incomplete or inaccurate.
c) No person

except those permitted

or exempt

under this section

or

section 9- 236a and primary or election officials and party checkers
appointed under section 9- 235 shall be allowed within any pollingplace
except for the purpose of casting his vote. Representatives of the news
media shall be allowed to enter, remain within and leave any polling
place or restricted area surrounding any polling place to observe the

election, provided any such representative who in any way interferes
with the orderly process of voting shall be evicted by the moderator. A
number of students in grades four to twelve, inclusive, not to exceed

four at any one time in any one polling place, may enter any polling
place between twelve o' clock noon and three o' clock p. m. for the

purpose of observing the activities taking place in the polling place,
provided there is proper parental or teacher supervision present, and

provided further, any such student who in any way interferes with the

orderly process of voting shall be evicted by the moderator. An elector
may be accompanied into any polling place by one or more children
who are fifteen years of age or younger and supervised by the elector if
the elector is the parent or legal guardian of such children.

d) Any person who violates any provision of this section or, while the

polls are open for voting, removes or injures any such distance marker,
shall be guilty of a class C misdemeanor. ( Emphasis added.)
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3.

General Statutes §

9- 169 reads, in pertinent part:

legislative

body of any town, consolidated town and city or
consolidated town and borough may divide and, from time to time,
redivide such municipality into voting districts. The registrars of voters
The

of any municipality taking such action shall provide a suitable polling
place in each district but, if the registrars fail to agree as to the location

of any polling place or places, the legislative body shall determine the
location thereof. Polling places to be used in an election shall be
determined at least thirty- one days before such election, and such polling
places shall not be changed within said period of thirty- one days except
that, if the municipal clerk and registrars of voters of a municipality

unanimously find that any such polling place within such municipality has
been rendered unusable within such period, they shall forthwith designate
another polling place to be used in place of the one so rendered unusable
and shall give adequate notice that such polling place has been so
changed. . . . (

Emphasis added.)

The Secretary' s Referral
4.

The Secretary asserted here that her office received numerous phone calls on the day of
the April 26, 2016 Presidential Preference Primary that polling places throughout the
Town of Wallingford were requiring photo identification to enter and vote.

5.

The Secretary further asserted that Elections Director Peggy Reeves contacted Respondent
Republican Registrar of Voters Chet Miller about the issue.

6.

She asserted that Mr. Miller admitted that he was asked by the Superintendent of Schools

to adhere to school policy requiring all members of the public entering school facilities to
produce photo identification.
7.

She asserted that Director Reeves informed Respondent Miller that his office would need

to contact the superintendent of schools and make alternate arrangements for polling place
entries.

8.

She further stated that the issue persisted into the afternoon when Director Reeves finally

spoke to the superintendent personally and the enhanced security procedures were lifted at
approximately 2- 3pm.
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Commission

Investigation

By way of background, the Secretary set the 2016 Presidential Preference Primary date in

9.

December 2015 and made official notice of the statewide primary to the towns in January
2016.

Eight of nine polling places in Wallingford were located in school facilities for the

10.

Presidential Preference Primary. According to the responses of the Respondents as well
as the response of Superintendent Salvatore Menzo, the Wallingford Schools have

employed an identification and sign- in policy for all visitors entering school buildings
since at least the tragic events in Sandy Hook in 2012.
11.

According to Dr. Manzo, this was the first election or primary since the above policy was
implemented in which schools were in session during the day on which voting was
occurring in the buildings.
Response of Wallin ford Registrars

12.

The Respondent Registrars were prompt and thorough in their response.

The Respondent

Registrars state that it was their understanding that since the school calendars are set at
least a year in advance, including days off for such events as scheduled primaries and

elections, a scheduled day off was not made for the Presidential Preference Primary at
issue here, which was scheduled in December and communicated in January, well after the
calendar had been set.
13.

The Respondents assert that as soon as the primary was announced in January, they
informed the office of Superintendent Salvatore Menzo that they would be using 8 schools
Respondents assert that
as polling places. They assert that each request was approved.'
the superintendent' s office met internally between January and April with the personnel at
each school to discuss procedures for the Primary.
April 22, 2016 Meeting Between Registrars and Superintendent' s Office

14.

On or about April 22, 2016, four days prior to the Primary, District Security Assistant
David Bryant met with the Respondent Registrars to discuss the Primary.

As explored in more detail below, requests to use school spaces as polling places are not discretionary.
make

their

spaces

available

for voting,

per

General Statutes §

4

10- 239.

Schools must

15.

Mr. Bryant and the Respondent Registrars disagree as to what information was exchanged

at this meeting.
16.

The Respondent Registrars assert.-that they discussed police on the campuses to provide

extra security, as well as parking, and entrances/ exits for voting. They also assert that Mr.
Bryant provided them with diagrams of the schools, but no other documents.
17.

Mr. Bryant, on the other hand, asserts that he recalls providing the Respondent Registrars
with a detailed

18.

written

outline

of the procedures

at each school.

The Superintendent' s Office provided the document that they claim Mr. Bryant gave the

Respondent Registrars. Some of the security procedures are very detailed in the document.
In all of the locations, the document details that a BOE staffer will be stationed at the

entrance to the polling place door or the entrance to the school ( depending on whether
there would be direct polling entry or through a common front door) signing in voters. In
only 2 of the 8 locations ( Yalesville Elementary School and Parker Farms School) does
the document specifically indicate that the sign- in and sign- out procedure will include
checking drivers' licenses.
Registrars' Narrative ofthe Events of April 26
19.

Registrars dispute

Secretary' s allegation— which
based on the statement of the Superintendent' s Office— that they knew that photo
identification would be required to enter the school polling places.

As

stated

above,

the Respondent

the

was

Early-Morning Conversation with Bernard Liu ofSOTS
20.

In support of their defense, the Registrars assert that they contacted the Secretary of the
State' s Office at approximately 6: 15am on Primary Day when they discovered that a BOE
employee was checking identification inside a polling place.

21.

Their recollection of the conversation, which they contemporaneously recorded in
Registrar Bette Torre' s notes, was that Attorney Bernard Liu advised that it was improper
for the employee to be inside the polling place and that she would need to move outside.

That is, their understanding from the conversation with Attorney Liu was that he did not
advise that it was improper for the BOE employee to check the photo IDs, but rather

merely that such employee could not do so inside the polling place.
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22.

They assert that based on this conversation they contacted all moderators, as well as
Superintended Salvatore Menzo and advised them that the BOE employees checking in
voters needed to do so outside the polling place— but they did not tell them that BOE
employees could not be there at all.

Late-Morning Conversation with Peggy Reeves ofSOTS
23.

Subsequent

to the above events, the Respondent

Registrars

assert that Registrar Chet

Miller received the phone call from Elections Director Peggy Reeves enumerated in the
Secretary' s Referral.
24.

Mr. Miller asserts that he and Director Reeves agreed that photo identification

is not

required in the polling place in all instances and he informed Director Reeves that he had
already spoken to Attorney Liu from her office and addressed the issue with the
Superintendent.

25.

The Registrars assert that they came away from that conversation believing that what they
thought to be
entrance

26.

Attorney

Liu'

s advice—

to the polling place, but not

that the ID' s could be checked just outside the

inside— still held.

Clearly from the statement made in the Secretary' s referral, Director Reeves had a
different impression of what was discussed.

27.

Attorney Liu had no specific recollection of this conversation nor any documentation of
any kind to record any conversation he had that day, but he did confirm that he was
working that morning.

Early-Afternoon Conversation with Peggy Reeves of SOTS
28.

The Respondent Registrars confirm that in the early afternoon they received a second
phone call from Director Reeves who stated that her office was still receiving phone calls
that photo ID was being required.

29.

The Respondent Registrars assert that the second time they spoke with Director Reeves
was the first time that they understood that Director Reeves was telling them that the
schools could not institute enhanced identification requirements on the voters entering the

building— at any location.
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Second Contact with Superintendent Menzo

30.

Immediately after the Respondent Registrars spoke with Director Reeves, they reached out
to Superintendent Menzo to tell him to stop requiring ID of individuals entering the
polling places in the schools.

31.

They assert that Dr. Menzo pushed back and asserted that he believed the measures to be
reasonable and did not wish to lift them.

32.

The Respondent Registrars assert that at that point they put Dr. Menzo and Director
Reeves in contact with each other so that the issue could be resolved between them.
Final Resolution

33.

The Respondent Registrars assert that at 3pm, after Dr. Menzo' s conversation with
Director Reeves, he ordered that the identification procedures be ceased.

Registrars' Post- Primary Review of Voters Turned Away
34.

The Registrars assert that after the Primary, they were concerned that some voters may

have been turned away, so they conducted an informal canvass to determine if there was
any evidence to that effect.
35.

They assert that they canvassed each moderator, the Superintendent' s Office, as well as
the Chief of Police, whose officers were on campus adding security at each Primary

location and none of them had any evidence and/ or recollection of a voter being turned
away for want of identification.
36.

The Respondent Registrars themselves assert that they recall hearing that an individual
was turned away and returned with his driver' s license, but they could not corroborate
their recollection with any moderator and/ or moderator' s diary.
Attorney Bernard Liu from SOTS

37.

As stated above, requests to Attorney Liu did not yield much to edify what was discussed.
Attorney Liu did confirm that he was covering the phones that morning at 6: 15, but he
stated that he did not have any recollection of that particular call and had no phone record,
communication, or other documentation evidencing the call.
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Director ofElections Peggy Reeves from SOTS
38.

Director Reeves generally confirmed the conversations that Chet Miller asserted they had,
although she asserts that she came away with a different understanding of what was
communicated and discussed.

39.

She was unable to provide any specific records of particular individuals who were being
asked for ID and may have been turned away.

40.

She asserted that she was first informed of the issue, as is common, when reporters from

the Meriden Record- Journal called her to report that they were receiving calls about ID
being checked at the polling places.
David Bryant— BOE District Security Assistant

41.

Commission

investigators

spoke with Mr. Bryant as well. He confirmed that it was his

recollection that he gave the Registrars the Security Procedures Document, referenced
above.

42.

As far as his personal recollection of the conversation between him and Registrar Chet

Miller, he recalled that they did not review each plan. He recalled discussing " main
points" of the plans including bathroom facilities, and/ or signage. Additionally, he
recalled a discussion about visible identification for polling place workers who would
need to enter and move about the buildings.

43.

When asked about his recollection of any discussion regarding entry procedures for voters,
Mr. Bryant recalled, as follows:
The discussion also included conversation about school staff who
would be assigned to follow prescribed

district procedures

for

admitting visitors to our schools which includes signing people in and
out of our facilities. Mr. Miller indicated that we needed to follow our

normal safety protocols to keep our students safe. Each of the written
plans goes into this process more fully.
Analysis

44.

Turning to the question of the Respondent Registrars' liability here, other than the
question of whether or not they received a copy of the Security Procedures Document,
most of the substantive pertinent facts are largely not in dispute.
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45.

There is no question that at each school polling place, check- in and check- out procedures
were put in place.

46.

In at least two of the school polling places, and possibly more, voters were required to
produce photo identification

47.

to enter the school buildings.

It is also not in dispute that these are not conditions for entry into a polling place
enumerated anywhere in Title 9.

48.

49.

The main question for the Commission to answer here is: considering the facts and the
law did the Registrars meet their burden of selecting a " suitable" polling place?

Considering the aforesaid, the Commission concludes that they did not meet their
responsibilities
school

Ignorance

50.

under

General

9- 169 in all eight polling places located within

Statutes §

properties.

No Excuse

As an initial matter, the Commission has consistently held that a registrar' s failure to

affirmatively assure that all of the polling place conditions required under the law are
being accomodated does not afford such registrar a defense of ignorance when such duty
is not met.
51.

In the Matter of a Complaint Daniel Garrett, Hamden, File No. 2015- 174 involved a sign
placed by custodial staff at a polling place in Hamden impermissibly stating" Voter ID
While the Commission did not question the registrars' statements that they
were not aware of the placement of the sign, their ignorance was not a defense. It was
required."

their responsibility to assure that all of the requirements of a polling place under Title 9
including but not limited to the Voter' s Bill of Rights under § 9- 236b, and in
that case specifically the requirement that voters not be subjected to coercive or
intimidating( and in that case false and misleading) messages per subsection ( 5) of the
were met,

statute.

52.

As such, it is of no consequence

to the Commission'

s decision here as to whether or not

the Registrars were aware at any point before the opening of the polls that school
employees would be barring entry to the polling places without every voter assenting to
school check- in and check- out procedures and, at least in two locations, producing
photographic identification.
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Did the Registrars

Meet their Responsibilities

Under Title 9?

Responsibility of Registrars to Effectuate Voting Rights
53.

Turning to the main question here, the Commission has previously held that in order for a
polling

place

to be " suitable,"

it must allow for all of the rights of voters enumerated in

Title 9 to be effectuated. See, e. g., In the Matter of a Complaint by Scott Dale, Brookfield

File No. 2012- 097 ( failure to choose a suitable polling location and violation by registrars
of voter' s right under § 9- 236 ( a) to bring his minor child into the polling place as building
had restrictions on entry by minors due to asbestos abatement; registrars should have
moved

polling

place

to suitable

location);

In the Matter of a Complaint by Nancy Alisberg,

by registrars of disabled voter' s rights under §§
168d and 9- 168e to accommodations for parking at and entry into polling places;

Hartford, File No. 2014- 039 (

violation

9-

insufficient handicap spots and physical barriers to wheelchair entry in multiple locations).
54.

Statutes §

General

9- 261 lays out the process of voting, including but not limited to the

sign- in procedures and identification requirements for voters. The Commission has been

clear that a failure by elections officials to adhere to the voter identification procedures
enumerated therein is a violation of the statute. See, e.g., In the Matter ofa Complaint by
Bernandus Van Gool, Old Lyme, File No. 2014- 183 ( violation by moderator insisting that
voter produce drivers license).

55.

This includes registrars who improperly train their elections officials in the application of
rules in § 9- 261. See, In the Matter of a Complaint by Christine Halfar,

the identification

Danbury, File No. 2012- 086 ( Violation by registrars for failing to properly train elections
on

officials

the correct application of the voter ID rules

in § 9- 261).

Whether Process of Voting and Voter ID Provisions Apply Only Inside the Polling
Place

56.

Here, the Respondent Registrars query whether the voter identification rules may apply
only to the" polling place"— that is, the room in which the voting is actually taking
place—

not areas outside such room. As such, the Respondents ask, could it be possible

that it is perfectly permissible for the BOE to place school employees just outside the
room ( or somewhere along the route to the polling place) to check voters in and out and
require

a

higher level

of

identification

than that enumerated

10

in § 9- 261?

57.

This argument must fail, as doing so would effectively neutralize the more inclusive voter
identification

requirements

enumerated

in § 9- 261 in favor of the administrative discretion

of whatever authority is in charge of the building housing the polling place.
58.

This

long- standing

goes against

the legislature

did

not

intent

principles

of

statutory interpretation. "

to enact meaningless provisions . . . [

We presume

that

S] tatutes must be

construed, if possible, such that no clause, sentence or world shall be superfluous, void or
insignificant. . . .

Tine v. Zoning Board of Appeals, 308 Conn 300, 305- 306 ( 2013)."

internal quotation marks omitted.) Marchesi v. Bd. OfSelectmen ofLyme, 309 Conn. 608,
615 ( 2013).
59.

It isn' t hard to envision a scenario in which a registrar who does not agree with the voter
ID

in §

9- 261 making arrangements with the building administrators of
each of its polling places to place non- election officials outside the polling place room
doors barring entry without meeting enhanced requirements, such as mandatory drivers'
rules enumerated

licenses or various other extrajudicial burdens.

The Polling Place is Not the Only Regulated Area in the Building
60.

The illogic of being able to place non- election officials in such a way as to require every
voter to pass through an initial mandatory layer of security and identification that goes
above

and

beyond

the process of voting provisions

in § 9- 261 is made clearer when

9- 261 in the context of two other provisions concerning activities in and

considering §

around the polling place.
61.

First

consider §

Brookfield

62.

Subsection (
place—

that

9- 236, discussed in detail in In the Matter of a Complaint by Scott Dale,

File No. 2012- 097, supra.

a) of§

is

9- 236 speaks to what activities are allowed both within the polling

the room and/ or area in which the voting machines are contained—

but also

within an enumerated zone outside the polling place, including, but not limited to, 0 to
75' from any outside entrance in use as an entry to the polling place. Indeed, the statute
starts from the general premise that:

On the day of any primary, referendum or election, no person shall
solicit on behalf of or in opposition to the candidacy of another or himself
or on behalf of or in opposition to any question being submitted at the
election or referendum, or loiter or peddle or offer any advertising
matter, ballot or circular to another person within a radius of seventy-five
11

feet of any outside entrance in use as an entry to any polling place or in

any corridor, passageway or other approach leading from any such
outside entrance to such polling place or in any room opening upon any
such corridor,

63.

passageway

or approach. " (

Emphasis

added.)

It then goes on to specifically enumerate certain permitted activities within the regulated
zone that are exceptions to the general rule enumerated above, regarding, especially

loitering.'
64.

Statutory exceptions are construed very narrowly. Comm' n on Human Rights&
Opportunities

v.

Sullivan,

285 Conn. 208, 222 ( 2008).

And those who claim the benefit of

an exception under a statute have the burden of proving that they come within the limited
class for whose benefit it was established. Conservation Comm' n. of Simsbury v. Price,

193 Conn. 414, 424 ( 1984) citing Aaron v. Conservation Comm' n, 183 Conn. 532, 549
198 1)

65.

In the

and

past,

Goodwin

v.

Giovenelli,

the Commission

117 Conn. 103, 107 (

has interpreted §

1933).

9- 236 ( a) consistently with this idea. See,

e. g., In the Matter of a Complaint by David Godbout, East Lyme, File No. 2015- 162
Individual staying with the 75' zone and attempting to speak with voters about issues
and/ or candidates not on the ballot found to be " loitering" within the meaning of the
statute and appropriately evicted, even though such individual was not electioneering on
behalf or against any candidate or question on the ballot that day).
66.

Further, let

us consider

General

Statutes §

9- 236b, the Voter' s Bill of Rights, which

contains the following pertinent provision:
a) The Secretary of the State shall provide each municipality with

sufficient quantities of a poster size copy, at least eighteen by twenty- four
inches, of a Voter' s Bill of Rights, which shall be posted conspicuously at

each polling place. The text of the Voter' s Bill of Rights shall be:
VOTER' S BILL OF RIGHTS

Every registered voter in this state has the right to:
5) Vote free from coercion or intimidation by election officials or any
other person;

z PTOs holding bake sales and/ or other fundraisers in rooms other than the polling place, elections officials distributing
I voted" stickers, as well as other" nonpartisan activities" with the agreement of both registrars.
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67.

As discussed briefly above, In the Matter of a Complaint Daniel Garrett, Hamden, File

No. 2015- 174 involved a finding by the Commission that a sign mistakenly placed by the
registers at a polling place stating " Voter ID required" was impermissibly coercive and a
violation of voters'

rights under

General

Statutes §

9- 236b ( 5).

The sign was found to be

impermissibly coercive under subsection ( 5) as:
a voter would feel compelled to an act or choice. When the

message is coming from the town' s chief elections officials and is
located, as the sign here, in or around the polling place, it is
reasonably foreseeable that voters would feel compelled to produce
a form of pre- printed identification when none is exclusively
required. Worse still, those voters who lack a form of pre- printed

identification could reasonably be compelled to stay away from the
polls.

31

68.

If the Commission found coercion in a single sign outside a polling place incorrectly
stating that identification was required, then non- election official gatekeepers placed
within the regulated zone and requiring enhanced entry procedures of all voters more than
meets that standard.

69.

Importantly, turning

back to General

Statues §

9- 236 ( a), the last two clauses of this

follows: "

The registrars may jointly impose such conditions and
limitations on such nonpartisan activity as deemed necessary to ensure the orderly process
of voting. The moderator shall evict any person who in any way interferes with the orderly
subsection

process

70.

hold,

as

of voting." (

Emphasis

added.)

Accordingly, non- elections officials stationed within the regulated zone stopping voters

and imposing conditions for voting above and beyond those enumerated in Title 9 is
inherently disruptive to the orderly process of voting, which, again, is enumerated in detail
in §

9- 261 and other Title 9 provisions. Accordingly, any moderator observing such

activity would be duty bound( as the clause uses the directory" shall" rather than the
subjective "

71.

may")

to evict those individuals attempting to impose such conditions.

In conclusion, the law simply does not support housing a polling place in a building that
requires additional, mandatory barriers to entry above and beyond those enumerated in
Title 9, even if such barriers are placed, as here, with good intentions ( security of the
students).
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72.

If this type of additional

barrier were allowed, it is not difficult to imagine scenarios with

other less well- intentioned and invasive ( and/ or unconstitutional) barriers, such as, for

instance, citizenship tests, English- only requirements, or even a cover charge ( i. e., a poll
tax) to enter a building.
73.

Considering the aforesaid, the Commission concludes that the Respondents' questions
must be answered in the negative.
E

74.

ect

of General

The Respondent

Statutes

Registrars

10- 239

also raise

the question as to whether §

10- 239 allowed for the

enhanced entry procedures employed by the superintendent on the day in question
75.

General

Statutes § 10- 239 reads as follows:

a) Any local or regional board of education may provide for the use of any
room, hall, schoolhouse, school grounds or other school facility within its
jurisdiction for nonprofit educational or community purposes whether or not
school is in session.

b) Any local or regional board of education may grant the temporary use
of rooms, halls, school buildings or grounds or any other school facilities
under its management or control for public, educational or other purposes

or for the purpose of holding political discussions therein, at such time
when the school is not in session and shall grant such use for any purpose
of voting under the provisions of title 9 whether or not school is in session,
in each case subject to such restrictions as the authority having control of
such room or building, Qrounds or other school faciliU considers
expedient. (

76.

Emphasis

added.)

Under the general rule in the statute, the school was required to make its facilities

available for voting on the day in question. However, there is a genuine question of law as
to whether the " expedient"

exception would allow the superintendent

under this Title 10

statute to apply the enhanced entry procedures found in this case.
77.

Based on the Commission' s review, it appears that even though the statute was passed in
its

current

form in 1963, §

10- 239 ( b) has never been interpreted by the Secretary of the

State in any written materials upon which the Commission could rely pursuant to General
14

9- 3, or by either the Department of Education, Attorney General, and/or any

Statutes §

court of competent jurisdiction.
78.

the Commission

However,

here. Whether

or not

concludes

that it need not determine

the superintendent

was allowed

under §

the effect of§

10- 239

10- 239 to require all visitors,

regardless of purpose, to adhere to the security protocols, the Commission has already
established above that any location applying such security protocols is not" suitable" as a

polling place. 3
79.

Moreover, if the Registrars had a question as to whether such protocols were even legally
permissible, such question should have been put to either the Secretary of the State and/ or

the Attorney General by the Registrars ( or Corporation Counsel) long before the events of
this case.

80.

However it is the Commission' s hope that its decision in this matter will prompt the

stakeholders here to address this open question, as the statewide impact could be

considerable given the reliance on polling places located within school buildings.
Conclusion

81.

But, in the
Statutes §§

end, §

10- 239 has no effect on the liability of the Registrars here under General

9- 169, 9- 236b ( 5),

and 9- 261 which ultimately is the question before the

Commission.

82.

Considering the aforesaid, the Commission concludes that in eight instances, the
9- 169 for selecting a
suitable polling place for the Presidential Preference Primary. As a consequence, they

Respondent Registrars

violated

General

did

Statutes §§

not meet

their responsibilities

under §

9- 169, 9- 236b ( 5), and 9- 261 eight times, once for each

school polling place applying the enhanced security protocols to voters.

s That said, in the Commission' s reading of the statute, we find it hard to believe that the" expedient" exception would
allow the procedures applied here as of right. As discussed above, if the administrator of a building housing a polling

place seeks to implement barriers to entering such building and such polling place that go above and beyond the criteria
enumerated

in§

9- 261, such location is not" suitable" and must be changed or the registrars face liability. Therefore,

such an interpretation

would allow the exception to swallow the rule that schools must make their facilities available.

This would appear to go against the clear intent of this statute, as it would allow superintendents

to skirt the law and

exempt entire school systems from this requirement merely by applying enhanced security procedures.
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Penalty Considerations
83.

General

Statutes §

9- 7b (

a) (

2) provides that the Commission may assess a civil penalty of

two thousand dollars per offense against any town clerk, registrar of voters, an appointee
or designee of a town clerk or registrar of voters, or any other election or primary official
whom the commission finds to have failed to discharge a duty imposed by any provision
of chapter 146 or 147 and any person the commission finds to be in violation of any
provision of chapter 145, part V of chapter 146, part I of chapter 147, chapter 148, section

7- 9, section 9- 12, subsection ( a) of section 9- 17, section 9- 19b, 9- 19e, 9- 19g, 9- 19h, 9- 19i,

9- 20, 9- 21, 9- 23a, 9- 23g, 9- 23h, 9- 23j to 9-230, inclusive, 9- 23r, 9- 26, 9- 31a, 9- 32, 9- 35,
9- 35b, 9- 35c, 9- 40a, 9- 42, 9- 43, 9- 50a, 9- 56, 9- 59, 9- 168d, 9- 170, 9- 171, 9- 172, 9- 232i to
9- 2320, inclusive,

9- 404a to 9- 404c, inclusive,

to 9- 453h, inclusive,

Agencies §

9- 453k

or

9- 409, 9- 410, 9- 412, 9- 436, 9- 436a, 9- 453e

Pursuant to Regulations of Connecticut State

9- 4530.

9- 7b- 48, in determining the amount of a civil penalty, the Commission shall

consider, among other mitigating and aggravating factors:
1)
2)
3)
4)

the gravity of the act or omission;
the amount necessary to insure immediate and continued compliance;
the previous history of similar acts or omissions; and
whether the person has shown good faith in attempting to comply with the

applicable provisions of the General Statutes.
84.

Here, by failing to select a suitable polling place that allowed for the proper administration
of the voter identification rules, the Respondents failed to successfully protect the rights of
otherwise eligible voters to " Vote free from coercion or intimidation by election officials
or

any

other person."

While it does

appear

here

that their error was a passive

one-

that is,

they may not have intended to apply a higher standard they nonetheless failed to meet
their obligation to assure that the 8 school locations allowed voters to travel unmolested to

the polling places without having to meet any additional requirements to enter therein.
85.

As discussed, the facts of this matter do raise a legitimate

question as to whether the

Registrars were actively aware that the enhanced entry procedures would be applied. As
established above, ignorance is not a defense to the underlying offense, but it has bearing
on

the question of good

in their

faith. In

support

statements and contemporaneous

of

this,

notes-

their call to SOTS

at

6: 15-

as evidenced

lends credence to their argument that

they did not become actively aware of the issue until they were told by a moderator that
school employees were stationed inside the polling place. Moreover, considering the
conversations between Registrar Miller, Bernard Liu, Peggy Reeves, and the
Superintendent, Mr. Miller' s assertion that they didn' t become aware of the scope of the

issue until the second Peggy Reeves phone call later in the day is credible. Considering the
16

statements

in total, while the Registrars'

competence

in this particular area might have

been at issue here, it does not appear to the Commission that they allowed the enhanced

entry measures to proceed in bad faith.
86.

These Respondents have no prior history in this area.

87.

Until In the Matter of a Complaint by Bernandus Van Gool, Old Lyme, File No. 2014- 183,
which resulted in an agreed- upon civil penalty of$ 200, the Commission had never
issued

actually

a civil

penalty

for

a violation

of either

General

Statutes §§

9- 169 or 9- 261.

The Commission has only had the power to levy civil penalties for violations of General
Statutes §§ 9- 169 and 9- 261 since approximately 2006. All matters finding a violation of
General

Statues §§

something

88.

9- 169 or 9- 261 prior to Van Gool settled with a henceforth order or

similar.

Before Van Gool the closest the Commission came to issuing a civil penalty was In the

Matter ofa Complaint by Christine Halfar, Danbury, File No. 2012- 086. Halfar involved
a situation in which the respondent registrars had been improperly training their checkers
on

the identification

rules

in § 9- 261. The matter was resolved before the election, so no

voters were actually turned away by this mistake. However, the Commission indicated
that it was willing to levy a civil penalty. In the end, the Commission struck a
compromise in which the respondent registrars agreed to affix the identification rules to all

during the 2012 General Election. ( This compromise was eventually
adopted statewide by the legislature in Public Act 15- 224 of the 2015 Public Acts.)
of

89.

the checkers

tables

In the Matter of a Complaint Daniel Garrett, Hamden, File No. 2015- 174, discussed

above, is the only other matter in which the Commission found a violation of General
Statutes §

9- 236b ( 5).

In that case, the Commission concluded that sufficient mitigating
circumstances existed to waive a civil penalty in that matter, including 1) that no signs

were placed at any other location in town; 2) that the respondents had otherwise strictly
adhered

to their responsibilities;

3) that the evidence

showed

that all of their elections

officials were well trained in the Voter ID rules; and 4) the Commission' s prior
professional interactions with the registrars suggested the actions to be out of character.
90.

This matter falls somewhere between the aforementioned matters. It was a nearly townwide issue like in Halfar, but unlike in Halfar, in which no penalty was given, the issue
was not caught before the day of voting. Like in Garrett, there does not appear to have

been any attempt to apply a higher level of identification and/or disenfranchise any voters.
However, as stated above, unlike Garrett, the issues here involve nearly all of the polling
places. The legal parallel is similar to Van Gool, although in that matter a specific voter

was found to have been nearly disenfranchised due to the moderator' s demand for
17

photographic identification. Here, the potential for disenfranchisement was undeniably
high, even if no evidence of a specifically disenfranchised voter was found.
91.

Additionally, Counsel notes that, as stated above, the Respondent Registrars contacted the
Office of the Secretary of the State only 15 minutes after polls opened to ask them about
the issue. Had the apparent miscommunication not ensued, this issue might have been

taken care of well before it eventually was. The Commission believes the Registrars'
testimony

and evidence

them the impression

to be plausible—

that Attorney Liu tacitly, if unintentionally, gave

that SOTS had signed off on the arrangement.

That evidence

is

certainly mitigating as to level of the penalty necessary here.
92.

Finally, the Commission notes that this issue is one of first impression for the
Commission. There has never been a case such as this where the administrating authority
of the building applied additional entry requirements to voters at an election, primary, or
referendum. The Commission generally gives some mitigating credit for new issues
before it, such as it did in Garrett, as well as in Halfar.

93.

In consideration of the unique facts of this case, as well as the aforesaid aggravating and
mitigating circumstances, the Commission concludes, and the Respondent agrees, that a
civil penalty is unnecessary here.

94.

The Respondent admits all jurisdictional

facts and agrees that this Agreement and Order

shall have the same force and effect as a final decision and Order entered after a full

hearing and shall become final when adopted by the Commission. The Respondent shall
receive a copy hereof as provided in Section 9- 7b- 56 of the Regulations of Connecticut
State Agencies.

95.

The Respondent

waives:

a.

Any further procedural steps;

b.

The requirement that the Commission' s decision contain a statement of findings of

c.

All rights to seek judicial review or otherwise to challenge or contest the validity of

fact and conclusions of law, separately stated; and
the Order entered into pursuant to this Agreement.
96.

It is understood and agreed that this Agreement will be submitted to the Commission for

consideration at its next meeting and, if the Commission does not accept it, it is withdrawn
and may not be used as an admission by the Respondent in any subsequent hearing, if the
same becomes necessary.
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Upon the Respondent'

97.

s compliance

with the Order hereinafter

stated, the Commission

shall not initiate any further proceedings pertaining to this matter.
Future Options
98.

Going forward, the Commission is cognizant of a superintendent' s duty to every parent
whose child is in their district' s protection that such child will safely return home at the

end of every school day. However, this oath need not conflict with a registrar' s own duty
to assure that the mechanisms by which our citizenry select their representatives in their
government are fairly administered and available within reason to all who qualify.

Commonly, schools close on days in which voting is to occur. This is certainly the gold

99.

standard

option

for accommodating

both

concerns.'

However,

the Commission

acknowledges that neither this Commission, nor any registrar or the Secretary herself can
force a school to close for any primary, election, or referendum. It is each
superintendent' s pedagogical prerogative to keep school in session on any given day.
100. However, reasonable solutions exist even when schools are in session. Most commonly,

where polling places are placed in school locations, they end up in either a gymnasium,
cafeteria, or an auditorium. Typically, each of these spaces has a doorway or doorways
egressing directly outside. In such situations, the registrars may direct voters to such
outside entrance in the polling place and the schools may either lock access to all of the
other doorways in the polling place that lead into the school or place their own employees
just inside such other doorways and employ whatever security procedures they see fit for
those

wishing to

enter

any

other part of

the

building;

General

Statutes §

9- 236 ( a) would

not apply outside those points of egress. 5
101.

The Commission trusts that the Wallingford Registrars and the Office of the

Superintendent of Schools will keep these practical options in mind going forward.

a The Commission finds unavailing the Superintendent' s statement that school had to be in session on the April
Presidential Preference Primary since such primary was only noticed in December, after the school calendar had been
set. New England superintendents and parents are accustomed to working around last- minute cancelations due to
inclement weather; surely 3- 4 months of notice would have given them sufficient time to prepare here.
5
General Statutes§
9- 236( a) would not apply in that situation, as inside the building, the loitering rule only applies to
any corridor, passageway or other approach leading from[ any outside entrance in use as an entry to any polling
place]

or

in any

room

opening

upon

any

such

corridor,

passageway

or approach."

Other means of egress are not

affected by this restriction. See, In the Matter of a Complaint by David Godbout, East Lyme, File No. 2015- 161 ( 75'
rule

in§

9- 236( a) does not apply to exits from the polling place).
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ORDER

That the Office of the Wallingford Registrars of Voters will henceforth strictly comply with
General

Statutes §§

9- 169, 9- 236b, and 9- 261.

For the State of Connecticut:

The Respondents:
cl

Ql;.,,,

A ,

BY:

MichaIKl J. Brai Esq.

Chester Miller
Wallingford,

By

Executive Direc

CT

the Wallingford

Corporation

Counsel

r and General Counsel and

Authorized Representative of the
State Elections Enforcement Commission

20 Trinity St., Suite 101
Hartford,

Dated:

CT

la' b

Dated:

6ett,

q

y

Torre

Wallingford, CT

By the Wallingford Corporation Counsel
c\

Dated:

S(`,.

lS

/( '_

Adopted this

day

of

' c' eof

20at Hartf

,

Connecticut

of

the Commission

o

By

Order

/
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