Senate Republican Victory Committee

September 10, 2024

Attorney Shannon Kief

Legal Program Director

State Elections Enforcement Commission
55 Farmington Avenue

Hartford, CT 06105

RE:  Petition for Declaratory Ruling in Response to SEEC’s “Findings and
Conclusions” in File No. 2018-118; and August 28, 2024, Resolution and Order to
Accept Public Comment

Dear Attorney Kief:

Pursuant to the Connecticut State Elections Enforcement Commission’s (the
“Commission”) August 28, 2024, Resolution and Order to Accept Public Comment with regard
to the August 12, 2024, Petition for a Declaratory Ruling filed by Attorney Joel Rudikoff (the
“Petition”) on behalf of the Connecticut Senate Democrat Caucus (the “Petitioner”), the
undersigned, on behalf of the Senate Republican Victory Committee (“SRVC”), hereby submits
this public comment.

Pursuant to regulation section 9-7b-65(c), the Commission should not issue a declaratory
ruling because: (1) the Commission is limited to its statutory authority and simply does not have
the authority to grant the relief Petitioner requests; (2) SRVC has not violated any law or
regulation and is lawfully permitted to aggregate the subject funds under current law; (3) the
Commission lacks jurisdiction to consider Petitioner’s equitable claims and, even still, such

claims are entirely without merit; and (4) SRVC reasonably and justifiably relied upon the



Commission’s May 1, 2024, Order (the “Order”) in its planning and budgeting for the use and
aggregation of the subject funds pursuant to current law and the requested relief would cause an
injustice.

The Commission Lacks Authority to Grant the Declaratory Ruling Petitioner Requests

The Commission lacks authority to grant the declaratory ruling Petitioner requests. The
Connecticut Supreme Court established that:

Administrative agencies are tribunals of limited jurisdiction and their jurisdiction
is dependent entirely upon the validity of the statutes vesting them with power and
they cannot confer jurisdiction upon themselves .... An administrative body must
act strictly within its statutory authority, within constitutional limitations and in a

lawful manner .... It cannot modify, abridge or otherwise change the statutory
provisions under which it acquires authority unless the statutes expressly grant that
power.

(Emphasis added.) Castro v. Viera, 207 Conn. 420, 428 (1988). “It is a familiar principle that an
administrative agency which exercises a limited and statutory jurisdiction is without jurisdiction
to act unless it does so under the precise circumstances and in the manner particularly
described.” Hall v. Gilbert and Bennett Manufacturing Co., Inc., 241 Conn. 282, 290-91 (1997).
Here, Petitioner seeks a declaratory ruling from this Commission to modify its May 1,
2024, Order (the “Order”) to add conditional provisions to the final decision more than four
months after its issuance. Simply put, the Commission lacks the authority to do so. There is
nothing within General Statutes Section 9-7b, from which the Commission obtains its authority,
to allow such action. The only arguable provision is subsection (a)(3)(F), which states, in
pertinent part, “... and to take reasonable actions necessary to compel compliance with statute or
regulation.” However, even by Petitioner’s own filing, there is no claim or allegation of non-
compliance. Rather, Petitioner cites to General Statutes Section 4-176, which permits any person

to “petition an agency ... for a declaratory ruling as to the validity of any regulation, or the



applicability to specified circumstances of a provision of the general statutes, a regulation, or a
final decision on a matter within the jurisdiction of the agency ... .” Despite Petitioner's citation,
they are not requesting either relief provided under the statute.

First, Petitioner does not seek a ruling as to the validity of any of the Commission’s
regulations. Second, Petitioner does not seek a ruling as to the applicability of a statute,
regulation, or final decision on a hypothetical or real set of facts. Rather, Petitioner seeks a
modification of a final decision. Indeed, one need look no further than the language of the
petition itself. For example, on page five of the Petition, Petitioner writes:

Such a situation would be so unfair and injurious to our fair and electoral process

that it cannot be allowed to occur. ... Just because the Commission has allowed the

SRVC to receive the full, lump sum payment, does not mean the Commission has

to now allow the completely unfettered spending by the SRV C of the entire amount

over less than 90 days, nor does the Commission have to allow this money to be

attributed to or spent by any committee other than the SRVC.

This is not the language of a petition for a declaratory ruling. This is more akin to the pleading of
a party claiming injury. However, Petitioner had years to intervene in the underlying contested
case and argue their position. They chose not to do so and, therefore, waived their opportunity to
make any such arguments to the Commission. Accordingly, there is no statutory authority for the
Commission to grant the Petitioner the relief sought under the requested declaratory ruling.

Moreover, turning to the Commission's adopted regulations, there, too, is a complete void
of authority permitting the Commission to issue a declaratory ruling in which it imbeds new,
extra-statutory provisions into one of its final decisions. Indeed, the mere idea undermines the
very essence of a final decision and the foundational principle of finality in our jurisprudence
that underscores the doctrines of law of the case, res judicata, and collateral estoppel. Section 9-

7b-65 of the regulations permit the Commission to “issue a ruling declaring the validity of a

Regulation or the applicability of the provision of the General Statutes, the Regulation, or the



final decision in question to the specified circumstances, ... .” The reference to a “final decision”
is clear with regard to the Commission’s ability to issue a declaratory ruling that a final decision
in one matter is applicable to the facts and circumstances of another matter. There can be no
doubt that section 9-7b-65 does not grant the Commission the authority to issue a declaratory
ruling as to the applicability of a statute on a previously issued final decision.

Moreover, there is a question as to whether the Commission’s regulations, in fact,
explicitly prohibit the granting of the declaratory ruling sought by the Petitioner. Section 9-7b-63
states that the Commission “shall not issue a declaratory ruling when the subject of the petition
concerns actions of a third party which have occurred.” As the Petitioner notes, the restitution—
the indisputable subject of the Petition—was paid as part of a criminal matter. In addition, the
Commission’s December 4, 2019, Order states “IT IS HEREBY FURTHER ORDERED THAT
the Criminal Case and/or Civil Case pertaining to Michael J. Cronin and the SRLC, as detailed
herein, is the exclusive means by which restitution may be received by the SRLC.” (Emphasis
added.) Therefore, the undersigned posits that section 9-7b-63 prohibits a declaratory ruling by
the Commission on the subject of the restitution, as it concerns the actions of a third party —
namely, the criminal court.

Consequently, there can be no claim that the Commission has the authority, whether
statutorily or regulatorily, to issue the declaratory ruling requested by the Petitioner. Admittedly,
the Commission is not without any authority to modify final decisions. The Uniform
Administrative Procedure Act, codified in Chapter 54 of the General Statutes, permits the
Commission to reverse or modify its final decisions. General Statutes Section 4-181a(b) states,
“[o]n a showing of changed conditions, the agency may reverse or modify the final decision, at

any time, at the request of any person or on the agency’s own motion.” However, the likely



reason the Petitioner did not make such a request under this statute, and why such a motion
would be destined to fail, is clear—there have been no change in conditions since May 1, 2024.
There are no new facts or laws that the Commission was not aware of at the time of the issuance
of the final decision. The amended language of General Statutes Section 9-718 became effective
on June 29, 2023—nearly a year prior to the final decision. Indeed, this petition is nothing more
than a partisan request from one caucus asking the Commission to “clarify” an order to be
interpreted in a manner to benefit its political party post hoc. It is improper and should not be
countenanced by this Commission.

The Commission has No Authority to Issue a Cease and Desist Order

Petitioner further requests that the Commission issue a cease and desist order against
SRVC. However, just as the Commission has no authority to issue a declaratory ruling as
Petitioner requests, there is likewise no authority to issue a cease and desist order as Petitioner
requests. In fact, Petitioner does not raise any allegations that there is a violation of statute or
regulation to permit the Commission to issue a cease and desist order.

The Commission has an array of powers that are enumerated in General Statutes Section
9-7b. These powers, amongst others, include conducting investigations, assessing penalties,
auditing, referring issues to the Chief State’s Attorney and the Attorney General, inspecting
reports, and—in subsection (a)(3)(F)—the power to issue cease and desist orders. That power,
however, is limited:

To issue a cease and desist order for violation of any general statute or regulation

under the commission's jurisdiction and to take reasonable actions necessary to
compel compliance with such statute or regulation.

(Emphasis added.) Accordingly, the Commission can only issue a cease and desist order

when (1) there has been a violation of a statute or regulation under the Commission’s



jurisdiction and (2) the cease and desist order is necessary to compel compliance with

such statute or regulation.

A sample of cases in which the Commission has issued cease and desist orders
demonstrate that such cases all involved a violation. See File No. 2008-044MC (violation
of General Statutes Section 9-605(e)(1)); File No. 2010-108: (violation of General
Statutes Sections 9-607 and 9-608); File No. 2013-141 (violation of General Statutes
Section 9-623); File No. 2015-004 (violation of General Statutes Section 9-606(d)); File
No. 2021-154 (violation of General Statutes Section 9-150c). Here, Petitioner has not
alleged any violation of statute or regulation and, thus, does not make any argument for a
cease and desist order that falls within the confines of General Statutes Section 9-
7b(a)(3)(F). Accordingly, Petitioner’s request for a cease and desist order fails to meet

the most basic statutory requirement and Petitioner’s request is fatal on its face.

In the original contested case, closed File No. 2018-118, the Commission had issued a
cease and desist order on December 19, 2018 to the original, and now terminated, committee -
the Senate Republican Leadership Committee (“SRLC”), pursuant to General Statutes Section 9-
7b(a)(3)(F), as there was a violation relating to the theft and improper expenditure of committee
monies. However, when the criminal case concluded, and restitution was made to the newly
created SRVC, the matter relating to the criminal activity (and the commensurate cease and
desist order issued to SRLC) also concluded. At the April 17, 2024, meeting, the Commission

adopted the following motion:

Pursuant to its authority, the Commission lifts the December 19, 2019 cease-and-
desist order so that the SRLC Trustee can disburse the court ordered restitution
funds to the Senate Republican Victory Committee leadership committee and
Authorizes Commission staff to accept the SRLC campaign finance statement



covering the period October 31, 2018 to December 19, 2018 and the campaign
finance statement covering the period from December 20, 2018 to the present; the
second filing to serve as the SRLC termination report.

In the Commission’s Findings and Conclusions in File No. 2018-118, the Commission also (1)

declined to exercise its civil penalty authority and (2) dismissed the matter.

Importantly, when lifting that December 19, 2018, cease and desist order against the
SRLC, the Commission did not amend the original cease and desist order to apply to the SRVC,

nor did they institute a new cease and desist order before it dismissed the case.

Additionally, the Commission’s motion at its April 17, 2024, meeting authorized the
SRLC Trustee to transfer the $160,928.93 to the SRVC legislative leadership committee without
any restrictions on how the monies could be expended. Given that Public Act 23-105 (which
created the ability for legislative leadership and legislative caucus committees to aggregate)
became effective on June 29, 2023, and the Commission voted on its motion April 17, 2024,
(over nine months later), the Commission was well aware of the new language on aggregation
that was contained in the new law. Despite the passage of the new language, the Commission

decided not to place any restrictions on the expenditure of those dollars by the SRVC.

The Commission also declined to exercise its civil penalty authority in the matter,

meaning all of the $160,928.93 was available to the SRVC for expenditure.

Finally, the Commission dismissed the matter, concluding its actions in the case, which is
important because of the statutory constraints on the Commission's cease and desist powers
under General Statutes Section 9-7b(a)(3)(F) discussed above. For the Commission to issue a

new cease-and-desist order, there must be a new violation. There simply is no new violation



here, let alone a claim or allegation of one by the Petitioner. Therefore, the Commission is

unable to issue the relief requested by the Petitioner.

The Commission has No Authority to Apply the Superseded Aggregation Statute

The Commission has no authority to apply an old statute that was superseded by amended
language passed by the General Assembly. Specifically, Public Act 23-205 amended subsection
(a) of General Statutes Section 9-718 in order to create the ability for legislative leadership and

legislative caucus committees to aggregate their funds:

Notwithstanding any provision of the general statutes and except as provided in
subsection (e) of this section, a legislative leadership committee and a legislative
caucus committee, or a legislative leadership committee and another legislative
leadership committee, or all three such committees, for the same political party in
the Senate may aggregate their maximum allowable amounts for an organization
expenditure or expenditures made for the benefit of a participating candidate or the
candidate committee of a participating candidate in the Citizens' Election Program
for the office of state senator for the general election campaign, provided a written
agreement for such aggregation exists among the treasurers of each such
aggregating committee. Upon execution of such written agreement, such treasurers
shall jointly submit such written agreement to the State Elections Enforcement
Commission, which shall make such written agreement available to the public on
the commission's Internet web site.

Nothing in the statute delineates different treatment of caucus committee monies. Any dollars
raised prior to the effective date of Public Act 23-205 are not treated differently than dollars
raised after the effective date of Public Act 23-205. Nothing within the statute authorizes the
Commission to limit the ability of legislative leadership committees and legislative caucus
committees to aggregate funds. In fact, the legislation does not even require that the Commission
approve any proposed aggregation; the Commission merely has an administrative duty to collect

any aggregation agreements and post them on the Commission’s website.



Again, the relief sought by the Petitioner is outside of the statutory language of General
Statutes Section 9-718, as amended by Public Act 23-205. Certainly, the Petitioner is not
claiming that any monies they raised, or had in their coffers, before the effective date of Public
Act 23-205 should be treated differently than monies raised after the passage of Public Act 23-
205. As such, the mere fact that the monies paid in restitution were raised prior to the effective
date of Public Act 23-205 has absolutely no bearing on the applicability of the amended

language of the statute.

Finally, the Commission has no authority to require these funds be spent over one, two,
three, or any election cycles. There is nothing within Chapter 155 of the General Statutes
requiring legislative leadership and legislative caucus committees’ monies be spent over more
than one election cycle, nor is there any language giving the Commission the ability to dictate

how committees chose to spend—or not spend—their funds.

The Commission Lacks Jurisdiction to Adjudicate Common Law Equity Claims and
Petitioner’s Allusion to Unjust Enrichment is Misplaced and Entirely Without Merit

The Commission’s authority is established by—and strictly limited to—the powers
enumerated in the General Statutes. The Commission is permitted to only hear matters outlined
in the General statutes and none of the Commission’s powers include adjudicating equitable or
common law claims. Accordingly, Petitioner’s lengthy arguments concerning “equity” and
“windfalls” are irrelevant because the Commission lacks jurisdiction to consider such claims.

Further, Petitioner’s reference to unjust enrichment as support for their Petition is
misplaced. “Unjust enrichment is a common-law doctrine allowing damages for restitution, that
is, the restoration to a party of money, services or goods of which he or she was deprived that

benefited another.” (Internal quotation marks omitted.) Gagne v. Vaccaro, 80 Conn. App. 436,



440 n. 2 (2003). “Plaintiffs seeking recovery for unjust enrichment must prove (1) that the
defendants were benefited, (2) that the defendants unjustly did not pay the plaintiffs for the
benefits, and (3) that the failure of payment was to the plaintiffs’ detriment.” Vertex, Inc. v. City
of Waterbury, 278 Conn. 557, 573 (2006).

First and foremost, the undersigned did not recoup the subject restitution as part of an
unjust enrichment claim in a civil matter. Restitution was paid as part of a criminal proceeding.
Secondly, on the topic of unjust enrichment, Petitioner claims that the repayment of the funds
illegally withdrawn from SRLC somehow results in a “windfall” in contravention of the
parameters of recoupment under unjust enrichment. Petitioner writes:

In the present case, if the Commission rules that the current version of Section 9-

178 applies to the restitution funds, not only would SRVC receive a windfall —

being allowed to spend this money in a way that it could not at the time of the

theft — but also this would result in inequity in that it would be detrimental to

legislative caucus and leadership committees operated by the Senate Democrats.

Such painful contortions of the doctrine of unjust enrichment should not be entertained by the
Commission. In discussing the Restatement (Third) of Restitution & Unjust Enrichment, its
author, Michael Traynor, has stated, “(t)he enrichment must be “unjustified’ under the law, not
simply “unjust’ because you as a judge, scholar, or lawyer might think so.” Michael Traynor, The
Restatement (Third) of Restitution & Unjust Enrichment: Some Introductory Suggestions, 68
Wash. & Lee L. Rev. 899, 900 (2011). Similarly, a “windfall” must be an improper gain under
the law - not simply a complaint of “unfairness” because SRVC has finally been restored to the
same playing field as the Petitioner’s committees.

Moreover, while Petitioner spends some time discussing “equity” in their Petition, this

alleged and undocumented "...inequity that would be detrimental to legislative caucus and

leadership committees operated by the Senate Democrats"” does not rise to the level that would
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give the Commission any ability to act beyond the plain language limits of their authority. Any
differences in monies available this election cycle, just like the differences in monies available in
the 2014, 2016, 2018, 2020, and 2022 election cycles that existed because of the theft of SRLC
funds, may be looked at as a challenge by one political party or the other, but it is nonetheless a
political challenge, not a legal issue. Certainly, Petitioner is not admitting any inequities to the
Senate Republican legislative leadership and legislative caucus committees in Petitioner’s favor

due to the theft of monies in past election cycles.

Further, the alleged "inequity" could have materialized in other ways. For example, by
Petitioner’s logic, the same “inequity” would have occurred if the money was never stolen and
SRLC simply chose not to spend the money until the 2024 election cycle. There is nothing
within our law that prevents a committee from raising money over multiple years, banking it, and
then spending it in one election cycle. Additionally, the SRVC could have raised and then
proceeded to spend the $160,000 in this election cycle as there is nothing in law preventing it
from raising and spending that money in just one election cycle. However, it does not appear
that Petitioner would have sought the relief requested in the Petition in such instances because it

would be deemed political strategy and not a legal claim of “inequity.”

Finally, Petitioner’s equity claims are further undermined by the fact that the Democrats
maintain a large 24-to-12 majority in the Senate, as well as a majority in the House of
Representatives, and Petitioner chose not to amend General Statutes Section 9-718, as amended
by Public Act 23-205, in either the 2024 Regular Legislative Session or June 2024 Special
Session, in a manner consistent with their current request—even though the Commission's Order
was issued before the close of both of those legislative sessions. A reasonable assumption is that

Petitioner did not want to limit their ability to aggregate their committee monies held over as of
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the effective date. Since a legislative fix would have affected their committee spending, they
want the Commission to act on their behalf to arbitrarily and capriciously pick and choose which
dollars the old and new statutes apply to, but only as it pertains to the Senate Republican

committees.

SRVC has Reasonably and Justifiably Relied on the Finality of the Commission’s May 1,
2024 Order

SRVC reasonably and justifiably relied upon the Commission’s May 1, 2024, Order
providing for the transfer of $160,928.93 from SRLC to SRVC and permitting for the lawful,
unrestricted use of such funds. At no point in time prior to the Order, nor at the time of the
issuance of the Order, did the Commission indicate that these funds were, or may be, subjected
to any additional restrictions beyond what is statutorily required and allowed. Further, as noted
above, neither Petitioner, nor any of the Senate Democrat legislative leadership or legislative
caucus committees, intervened in the underlying contested matter or otherwise previously raised
any concern or objection to the Order, the transfer of these funds, or the use of such funds under
current law. Instead, Petitioner waited nearly four months to raise this issue in an apparent
attempt to cause the Commission to reverse or modify its Order and create unlawful, extra-
statutory restrictions on these funds only two months away from the 2024 election for its own
political gain.

The courts have established that:

[U]nder the doctrine of promissory estoppel [a] promise which the promisor
should reasonably expect to induce action or forbearance on the part of the
promisee or a third person and which does induce such action or forbearance is
binding if injustice can be avoided only by enforcement of the promise .... A
fundamental element of promissory estoppel, therefore, is the existence of a clear
and definite promise which a promisor could reasonably have expected to induce
reliance. Thus, a promisor is not liable to a promise who has relied on a promise

if, judged by an objective standard, he had no reason to expect any reliance at all
. Additionally, the promise must reflect a present intent to commit as
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distinguished from a mere statement of intent to contract in the future .... [A] mere
expression of intention, hope, desire, or opinion, which shows no real
commitment, cannot be expected to induce reliance .... and, therefore, is not
sufficiently promissory. The requirements of clarity and definiteness are the
determinative factors in deciding whether the statements are indeed expressions of
commitment as opposed to expressions or intention, hope, desire or opinion....
Finally, whether a representation rises to the level of a promise is generally a
question of fact, to be determined in light of the circumstances under which the
representation was made.

(Internal quotation marks omitted.) T&M Bldg. Co. v. Hastings, 194 Conn. App. 532, 553-54

(Conn. App. 2019).

The Order was a clear and definite written directive providing for the transfer of the
subject funds and closing of the matter entirely, thereby permitting all lawful usage of such funds
under current law. The Commission, and any other person or entity, should have reasonably and
objectively expected the Order to induce SRVC to rely on that Order and, in accordance with
current law, plan, budget, spend, or aggregate such funds accordingly as permitted under current
law. Further, the finality of the Order and lack of any objection, request for reconsideration, or
indication from the Commission that its decision may subsequently change demonstrates a
present (now past) intent to commit to the Order, as opposed to some mere statement of intent to
commit in the future. Finally, in the nearly four months since the Order, and now approximately
two months from the 2024 election, SRVC has relied upon that Order in its planning and
budgeting for the aggregation and spending of such funds pursuant to current law, and, therefore,
SRVC would be harmed if the Commission decided to reverse or modify its final decision or
otherwise place extra-statutory restrictions on these funds. Petitioner’s decision to file this
request with the Commission now, approximately two months from the 2024 election, appears

calculated to disrupt SRVC’s planning and budgeting of these funds in an attempt to cause an

injustice and political harm to the undersigned.
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Lack of Court Authorization to Aggregate is Meaningless

Petitioner attempts to put forth a notion that because the criminal court did not
specifically state that SRVC could aggregate its monies under current law that the SRVC should
be prevented from doing so. Petitioner’s argument is preposterous and meaningless. No court
would specifically state that a victim receiving restitution could use such restitution for any

lawful purpose.

Conclusion

Accordingly, the Commission should, pursuant to regulation section 9-7b-65(c), not issue
a declaratory ruling because: (1) the Commission is limited to its statutory authority and simply
does not have the authority to grant the relief Petitioner requests; (2) SRVC has not violated any
law or regulation and is lawfully permitted to aggregate the subject funds under current law; (3)
the Commission lacks jurisdiction to consider Petitioner’s equity claims and, even still, such
claims are entirely without merit; and (4) SRVC reasonably and justifiably relied on the
Commission’s May 1, 2024, Order in its planning and budgeting for the use and aggregation of

the subject funds pursuant to current law and the requested relief would cause an injustice.

Sincerely,
SN
<.
Eric Berthel Chris Fletcher
Chair Treasurer
Senate Republican Victory Committee Senate Republican Victory Committee
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